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Overview of the Libraries and Archives Exception in the Copyright Act:

Background, History, and Meaning

Introduction


This paper is intended to provide an overview of the history and general background of the exceptions and limitations for libraries and archives under the copyright law, and the provisions of 17 U.S.C. § 108 specifically.  Section 108 allows libraries and archives to engage in the limited, unauthorized, reproduction and distribution of copyrighted works.  This paper reviews the history of section 108, its meaning, and the rationales behind its provisions.    

The purpose of copyright law, as stated in Article I, Section 8 of the U.S. Constitution, is to “Promote the Progress of Science and the useful Arts, by securing for limited Times to Authors . . . the exclusive Right to their respective Writings . . .”
 These exclusive rights provide incentives to authors in order to increase the publication and dissemination of intellectual works.  To ensure that the public interest in dissemination of works is best served, copyright law also balances the exclusive rights of creators and publishers against the interests of subsequent users and others who provide access to works through certain exceptions and limitations on the exclusive rights, including provisions such as fair use and section 108.  The exclusive rights incentives enable authors and publishers to invest both time and money in the creation and publication of creative works, while the exceptions and limitations ensure that the uses of those works are not restricted by the exclusive rights in ways that would be unreasonably detrimental to the public interest.  Depending upon where they sit in this creative marketplace, rights-holders and libraries and archives have varying perspectives on how to calibrate the balance so that the purposes of copyright are best achieved.
Speaking in gross generalizations, libraries and archives place primary importance on the value of providing access to their patrons, viewing copyright issues through the lens of the public’s need for uninhibited information flow in order to fully participate in creative, intellectual, and political life.  Rights-holders, on the other hand, emphasize the value of exclusive rights for creators, recognizing that without incentives and compensation to creators and their publishers, the amount and quality of creative and intellectual works available to the public will be severely diminished.  Of course, for copyright law to work optimally, the core values of dissemination to the public and incentives to create should reinforce one another, not work at cross-purposes.  This was the task before the drafters of the 1976 Act, as well as the Digital Millennium Copyright Act, and the Copyright Term Extension Act, each of which addressed the needs of libraries and archives in a world of changing technology.  This paper traces those efforts up to the present.  The task before us today is to write the next chapter.

Part 1: History of the Library and Archives Exceptions

Copyright and Libraries: 1909-1955


The Copyright Act of 1909

The Copyright Act of 1909, which governed throughout the first three-quarters of the 20th century, contained no express exceptions or limitations – for libraries or otherwise – to the exclusive right of authors to “print, reprint, publish, copy, and vend.”
  Duplication and other uses of copyrighted works by libraries and archives under the 1909 Act were governed exclusively by the common-law doctrine of fair use.  Reproduction was far more cumbersome, of course, and, as a result, less prevalent in the first half of the century.  Libraries and archives had always made hand-copies of works in their collections, and began to make machine reproductions at the beginning of the 20th century.  But it was not until the advent of the modern photocopier machine that the activities of libraries and archives had the potential for significant economic impact on markets for copyrighted works. Indeed, it was not until 1968 that the first infringement case was brought against a library.
  The Williams & Wilkins case provided the first express legal authority relating to libraries’ reproductions of copyrighted works, although it was soon superseded by the Copyright Act of 1976.
  


Certain standards of practice arose among libraries and archives in the absence of explicit legal rules.  Handwritten transcriptions of written works in a library’s collection made by scholars, for instance, were generally considered fair.
   Photographing pages of books was a practice that arose in the early part of the century and was viewed by many in the library community (but not without dispute by publishers) as essentially the same act as hand-transcription and therefore similarly as fair use.  Indeed, editions of the Library of Congress’s “Rules and Practice Governing the Use of Books” in the early part of the century explicitly allowed the photographing of copyrighted works in the Library’s collection, and stated that “photo-duplicates of books, newspapers, maps, etc. can be furnished at a reasonable rate by means of the Photostat installed in the Chief Clerk’s Office.”
  And, as discussed below, more specific standards of practice arose through the development of non-binding guidelines.
  


The “Gentlemen’s Agreement” and other guidelines


The “standard of acceptable conduct” for library and archive practice until the Copyright Act of 1976 was the 1935 “Gentlemen’s Agreement” on library duplication of copyrighted works.
  The voluntary agreement, struck between the National Association of Book Publishers (NABP) and the Joint Committee on Materials for Research of the American Council of Learned Societies was non-binding and limited in scope.  Nevertheless, the Gentlemen’s Agreement and its progeny served as authority on what constituted “fair use” reproduction for libraries for over thirty years.


Robert C. Binkley, a young and energetic historian at Western Reserve University and chair of the Joint Committee, was the driving force behind the Gentlemen’s Agreement.
  He led the Joint Committee on a course to harmonize the possibilities of the new technology for researchers with the realities of copyright law.
  From the start, Binkley focused the discussions on making single, non-commercial copies for individual researchers, realizing that advocating a general educational copying privilege would, because of its potential to harm sales of textbooks, set the publishers irrevocably against the plan.


In 1933, Binkley, on behalf of the Joint Committee, wrote to the Copyright Office for advice on how to proceed, and received a pessimistic reply from the Acting Register of Copyrights (William L. Brown) stating that library reproductions of entire works were plainly infringements of the copyright owner’s exclusive rights.
  After discussions with publishers, the Joint Committee then determined that the best course of action would be to pursue an explicit exception for libraries in the copyright law itself.
  Harry Lydenberg, a member of the Joint Committee and the director of the New York Public Library, met with members of the NABP, the American Library Association, and librarians from Brooklyn and Yale in March of 1935 to press for their support for such legislation.
  The NABP, while recognizing the merits of allowing single-copy reproductions for scholars, refused to back a legislative approach, claiming that a library exception would require “so great a need of hedging it about with restriction, whereases, and provisos, as to endanger, if not nullify” its usefulness.
 

The Joint Committee agreed with the publishers to pursue a voluntary agreement,
 even though it was aware that such an agreement could not bind all publishers.  Any publisher would still be free to sue for infringement, even where the copying was clearly within the terms of the agreement.
  Moreover, the issues of interlibrary loan and the use of periodical articles were not addressed.
   Nevertheless, such an agreement was seen as better than nothing.

The Gentlemen’s Agreement, finalized on June 3, 1935, reads as follows:

The Joint Committee on Materials for Research and the Board of Directors of the National Association of Book Publishers, after conferring on the problem of conscientious observance of copyright that faces research libraries in connection with the growing use of photographic methods of reproduction, have agreed upon the following statement: 

A library, archives office, museum, or similar institution owning books or periodical volumes in which copyright still subsists may make and deliver a single photographic reproduction or reduction of a part thereof to a scholar representing in writing that he desires such reproduction in lieu of loan of such publication or in place of manual transcription and solely for the purposes of research; provided 

(1) That the person receiving it is given due notice in writing that he is not exempt from liability to the copyright proprietor for any infringement of copyright by misuse of the reproduction constituting an infringement under the copyright law; 

(2) That such reproduction is made and furnished without profit to itself by the institution making it. 

The exemption from liability of the library, archives office or museum herein provided for shall extend to every officer, agent or employee of such institution in the making and delivery of such reproduction when acting within the scope of his authority of employment. This exemption for the institution itself carries with it a responsibility to see that library employees caution patrons against the misuse of copyright material reproduced photographically. 

Under the law of copyright, authors or their agents are assured of "the exclusive right to print, reprint, publish, copy and vend the copyrighted work," all or any part. This means that legally no individual or institution can reproduce by photography or photo-mechanical means, mimeograph or other methods of reproduction a page or any part of a book without the written permission of the owner of the copyright. Society, by law, grants this exclusive right for a term of years in the belief that such exclusive control of creative work is necessary to encourage authorship and scholarship. 

While the right of quotation without permission is not provided in law, the courts have recognized the right to a "fair use" of book quotations, the length of a "fair" quotation being dependent upon the type of work quoted from and the "fairness" to the author's interest. Extensive quotation is obviously inimical to the author's interest. 

The statutes make no specific provision for a right of a research worker to make copies by hand or by typescript for his research notes, but a student has always been free to "copy" by hand; and mechanical reproductions from copyright material are presumably intended to take the place of hand transcriptions, and to be governed by the same principles governing hand transcription. 

In order to guard against any possible infringement of copyright, however, libraries, archives offices and museums should require each applicant for photo-mechanical reproductions of material to assume full responsibility for such copying, and by his signature to a form printed for the purpose assure the institution that the duplicate being made for him is for his personal use only and is to relieve him of the task of transcription. The form should clearly indicate to the applicant that he is obligated under the law not to use the material thus copied from books for any further reproduction without the express permission of the copyright owner. 

It would not be fair to the author or publisher to make possible the substitution of the photostats for the purchase of a copy of the book itself either for an individual library or for any permanent collection in a public or research library. Orders for photo-copying which, by reason of their extensiveness or for any other reasons, violate this principle should not be accepted. In case of doubt as to whether the excerpt requested complies with this condition, the safe thing to do is to defer action until the owner of the copyright has approved the reproduction. 

Out-of-print books should likewise be reproduced only with permission, even if this reproduction is solely for the use of the institution making it and not for sale. 
 

(signed)

ROBERT C. BINKLEY, Chairman 
Joint Committee on Materials for Research 
W. W. NORTON, President 
National Association of Book Publishers 


The Gentlemen’s Agreement was circulated throughout the library and publishing communities in late 1935.
  It was praised by many as a “useful clarification” of fair use standards, but some librarians had criticisms, particularly of its treatment of out-of-print works, and of its failure to address the issue of reproductions for educational use.
 Nevertheless, the agreement did serve as an acceptable standard of practice for several decades.
  Indeed, some elements of the Agreement’s single-copy limits, warnings to users, bars on copying entire works, and emphasis on scholarship survive today in Section 108, particularly in sub-sections (d) and (e), dealing with copies made upon requests from users.
  

In 1941, the American Library Association (ALA) adopted the “Reproduction of Materials Code.”
  The Code incorporated provisions of the Gentlemen’s Agreement concerning library reproductions of portions of copyrighted works for scholars, and includes additional guidance on uncopyrighted material and unpublished manuscripts.  It also reiterated the Agreement’s assertion that it memorializes the “practical and customary” meaning of “fair use” as applied to libraries, as opposed to creating a new privilege.
  The Reproduction of Materials Code, which was in effect through the 1960s, reads as follows: 

I.
Non-Copyright Material (published works not copyrighted in the United States, or on which copyright has expired)

a. Out-of-Print.  There appear to be no legal or ethical reasons for any restrictions on library reproduction of such materials, either for use within the institution or for sale.

b. In Print.  There are no legal restrictions on reproduction of such materials, whether of foreign or domestic origin.  In the case of works which have not been copyrighted in the United States, however, it is evident that it would not be in the best interests of scholarship to engage in widespread reproduction which would deprive the publisher of income to which he appears to be entitled and might result in suspension of the publication.  It is recommended, therefore, that before reproducing uncopyrighted material less than twenty years old, either for sale or for use within the library, libraries should ascertain whether or not the publication is still in print and, if it is in print, should refrain from reproducing whole number or volumes or series of volumes.  This recommendation does not apply to reproduction of individual articles or extracts which are to be reproduced without profit.

II. 
Copyright Material
a. Out-of-Print.  This material enjoys the complete protection of the Copyright Law but the courts recognize that “fair use,” which includes reasonable copying, may be made of copyright material.  The final determination as to whether any act of copying is a “fair use” rests with the courts.  But the practical and customary meaning of “fair use” applicable to reproduction for research purposes was agreed upon in 1935 by the National Association of Book Publishers and the Joint Committee on Materials for Research.  The Book Publishers Bureau, which now exercises the functions of the old association, has acknowledged the agreement.  The agreement recognizes the right of a library to make and deliver a single photographic reproduction of a part of a book or periodical volume in which copyright still subsists to a scholar who represents in writing that he desires such reproduction in lieu of loan of such publication or in place of manual transcription and solely for purposes of research.  The agreement requires (1) that the library give to the person receiving the reproduction due notice in writing that he is not exempt from liability to the copyright proprietor for any infringement of copyright by misuse of the reproduction and (2) that the library furnish such reproduction without profit to itself.  It is recommended that, in all cases which do not clearly come within the scope of the agreement, either the scholar requiring the reproduction or the library to which the request is made seek the permission of the copyright owner before reproducing copyright material.  Special care is called for in the case of illustrations or articles that are covered by a special copyright in addition to the general copyright on the whole book or periodical.  Attention is called to the fact that a publisher’s permission is not legal protection to the library unless the publisher is either the copyright owner or an agent of the owner duly authorized to grant such permission.

b. In Print.  Legally there is no distinction between in print and out-of-print copyright material.  Reproduction of in print material, however, is more likely to bring financial harm to the owner of the copyright, and it is recommended that libraries be even more careful than in the case of out-of-print material.

III. 
Manuscripts

Manuscript material is protected by common law but the restrictions on its reproduction are probably less rigid than those on copyright material.  Reproduction may probably be made to assist genuine scholarly research if no publication is involved.  Libraries should, however, be careful to observe any restrictions of copying such material that have been stipulated by the donor.

It is recommended that when acquiring manuscripts, libraries seek a definite understanding regarding the publication rights, since, in manuscripts, the literary property as distinct from the physical property, usually belongs to the author or his heirs.  It is further recommended that, when consent to publication is given by the donor, evidence be secured that he has actually acquired the literary property or is authorized to act for the owner of the literary property.


In addition to its Reproduction Code, the ALA in 1952 adopted a “General Interlibrary Loan Code,” which expressly relied upon the parameters set out in the Gentlemen’s Agreement.
  This Code, which continued to be cited as an authority into the 1970s, noted that reproduction of works for interlibrary loan – especially entire books and periodicals, or multiple copies – is fraught with copyright risks, and thus stated that “any request, therefore, that indicates acceptability of a photographic substitution . . . should be accompanied by a statement with the signature of the applicant attesting to his responsibility for observing copyright provisions in his use of the photographic copy.”
  


Early Legislative Efforts, 1934-1944


Before delving into the next important phase – the library-copyright negotiations of the 1960s and 1970s – it may be illuminating to look at some earlier but failed legislative attempts at granting libraries and other cultural institutions special copyright exemptions.  Robert C. Binkley, the prime mover behind the Gentlemen’s Agreement, was also active in seeking a legislative carve-out for library copying.  In 1935 Congress was considering various pieces of legislation to ratify the Berne Convention on international copyright.
  Binkley secured the cooperation of the American National Committee on International Intellectual Cooperation, chaired by James T. Shotwell, in order to insert a library provision into the ratifying legislation.
  The provision, written by Joint Committee member Harry Lydenberg, read:

Nothing herein set forth shall render liable to infringement of copyright any library, museum, archives office, or similar organization reproducing copyright material in its care on behalf of a scholar, student, or investigator who, in the opinion of the librarian or curator or archivist, calls for this reproduction in good faith – not for republication – for the purpose of study or scholarship or research, and who in writing orders this reproduction and absolves the library, museum, or archives office of responsibility for infringement.

Shotwell’s committee approved this language, but it was never inserted into any proposed legislation.


The first instance of a library copying provision appearing in introduced legislation was in a 1940 general copyright revision bill,
 also intended to allow the United States to join the Berne Convention.
  Again, the library provision was partly based on the work of the Joint Committee on Materials for Research.
  In a memo presented to the Shotwell Committee in 1938, the Joint Committee argued for much more latitude for scholars to reproduce copyrighted works than was given by the Gentlemen’s Agreement, saying that “the provisions of the copyright law should leave intact the free right to copy as part of the normal procedure of research.  This right to copy should never be confused with the right to publish.”
 The Joint Committee memo also urged that libraries be permitted to make copies of out-of-print works “as additions to library resources,” perhaps under a statutory license.
 Finally, in the first mention of reproduction for preservation and replacement, the Joint Committee recommended that libraries be allowed to copy damaged books for continued public access.

The language eventually inserted in the 1940 bill adopted only some of the Joint Committee’s suggestions.  It stated that libraries may make single copies of unpublished works for research purposes, and may also make single copies of published works, provided the works had been previously publicly offered for sale, and were currently out-of-print.
  Copying of a published work was additionally conditioned upon the copyright owner failing to file its intention to re-publish the work within 30 days of a notice of the library’s wish to copy the work.
 The Copyright Office would administer this system.
 In addition, the library would have to tender the original purchase price of the work to the Copyright Office, which would set up a trust fund for future claimants.
  It was a complicated provision, the bill died, and the provision was never revived.


A far more limited library copying bill was introduced in 1944, which would have permitted the Library of Congress to make copies of any published copyrighted work for members of Congress, judges, federal agencies, certain authorized federal officers, and others who certify that only fair use will be made of the copy.
  As with the 1940 bill, no action was taken.

Copyright and Libraries, 1955-1976

There was relatively little action of significance regarding library photocopying during the next decade or so.  As noted above, no lawsuits alleging copyright infringement via photocopying were filed – either against libraries or their patrons – until 1968.  Of course, the duplication technologies of the 1930s when the Gentlemen’s Agreement was created were far from the modern copying machine, in terms of speed, ease of use and reproduction quality.
   The threat to authors’ and publishers’ bottom line was relatively negligible compared to the havoc about to be wrought by the high-speed photocopier.  By the 1960s, the technology had advanced substantially, increasing the means and ease by which libraries could serve the public, and thus, the means and ease by which copyrights could be infringed.  Robert C. Binkley wisely noted in 1935 that the Gentlemen’s Agreement would “protect what libraries have done in the past, but not what they might do in the future.”
  As the early photoduplication technology provided impetus for the Gentlemen’s Agreement, so did the modern photocopier with respect to the fifteen years of negotiations culminating in section 108 of the Copyright Act of 1976.  

By 1960, publishers and libraries were finding the Gentlemen’s Agreement unworkable.  Advances in copying technology had produced a dramatic increase in the instances and amounts of photocopying by libraries and their patrons.  Publishers particularly objected to the increase in interlibrary loan photocopying by libraries, especially the practice of divvying up journal subscriptions among two or more institutions in a consortium, on the understanding that the institutions would share copies of the periodicals.
  Library copying of scientific literature was another sticking point.  The profit margin on scientific publishing was so small, and the amount of material being copied so large, that some publishers began to require licenses.
    The 1960s photocopying technology was a revolutionary step in the use of copyrighted works, and this animated much of the debate over library photocopying for the next sixteen years.  

The 1959 Study, 1961 Register’s Report, and 1963 Draft Bill

In 1955, Congress asked the Copyright Office to prepare a series of reports on aspects of copyright law to serve as the basis for a total overhaul of the Copyright Act.  Between 1955 and 1963 the Copyright Office commissioned and/or produced 35 separate studies,
 the fifteenth of which was Borge Varmer’s “Photoduplication of Copyrighted Material by Libraries.”  Varmer’s study – like the Gentleman’s Agreement – focused on copying for purposes of research and scholarship.  Such copying, Varmer argued, was “indispensable” to researchers, because the sheer number of publications make it impossible for libraries to serve their patrons solely through loans.
  Regarding copying for preservation, Varmer concluded that this was a “less urgent” matter than research copying, and suggested that, as long as copies of a work were unavailable from the publisher, preservation copying was legitimate – a conclusion he reached for interlibrary loan copies as well.
  

Varmer did not make explicit recommendations for research copying by non-profit libraries.
  Instead, he set out four possible scenarios.  The first was to enact a general statutory provision permitting private copying.
  This had the advantage of simplicity, but would not provide enough protection for copyright owners.
  Varmer’s second scenario was to enact a detailed statutory provision qualifying which types of libraries would be covered, how many of what kind of copyrighted works they could copy, and for what purposes.
  This is the model eventually embraced in the 1976 Act – despite Varmer’s concerns that libraries would find it too restrictive and complex, and that advances in technology would overtake its usefulness.
  The scenario Varmer deemed the most workable was his third one, a statutory provision mandating that nonprofit institutions could make and supply copies only for research, study, and related purposes like maintenance of a library’s collections or for another library, with the details to be filled in through administrative rulemaking.
  Varmer’s fourth scenario was a new voluntary agreement between libraries and copyright owners.

Of the seven interest groups who commented on Varmer’s study, only two thought that legislation was the best way to address library photocopying.
 This opposition to a statutory solution would predominate in both the library and owner communities until the late 1960s.


In June 1961, the Register of Copyrights published a wide-ranging report on copyright law reform, which included a recommendation of a statutory provision governing library photocopying.
  New statutory language, the Register said, was necessary because uncertainty about fair use limits was harming researchers, and, hence, undermining intellectual progress.
  In addition, publishers needed protection from the levels of infringement facilitated by new copying technology.
  The basic concept to be used when addressing this conflict, the Register announced, was that “photocopying should not be permitted where it would compete with the publisher’s market.”
  Thus, the Register recommended a blanket license system for businesses making multiple copies,
 and the following statutory language for non-profit libraries:

The statute should permit a library, whose collections are available to the public without charge, to supply a single photocopy of copyrighted material in its collections to any applicant under the following conditions:

(a)
A single photocopy of one article in any issue of a periodical, or of a reasonable part of any other publication, may be supplied when the applicant states in writing that he needs and will use such material solely for his own research.

(b)
A single photocopy of an entire publication may be supplied when the applicant also states in writing, and the library is not otherwise informed, that a copy is not available from the publisher.

(c)
Where the work bears a copyright notice, the library should be required to affix to the photocopy a warning that the material appears to be copyrighted.


Reaction to the Register’s library copying recommendations was mixed.  Publishing groups supported the Register’s statutory language, but proposed adding a requirement that libraries must determine whether a complete work is available from the publisher or the publisher’s agent before copying it.
  The Author’s League registered extreme displeasure, stating that the Register’s proposal was a “grave threat to the fundamental right to print and publish copies,” and urging that library copying should continue to be governed under a common-law fair use regime.
  Library representatives agreed with the Author’s League that codification of library copying rules was a bad idea, but for completely opposite reasons.  They asserted that there was “great danger” in the statutory language, because it would freeze what was allowable at the very moment that technology is advancing.
  What the libraries advocated was allowable under fair use (specifically, “fill[ing] orders for single copies of any published work or any part thereof” as an “extension of normal and traditional library service”)
 went far beyond what publishers and authors found acceptable.  In a statement on the effects of this library copying impasse, a witness remarked, “if we don’t recognize it, it is going to be done or, more accurately, it will be continued to be done in a clandestine manner and the publishers and their authors, who have royalty arrangements in some cases, will receive no benefit in the process.”


Despite the somewhat negative response to the Register’s 1961 proposal, a 1963 draft copyright revision bill included a section with very similar language.
  Predictably, it met a similar fate, with author, publisher, and library groups attacking it for the same reasons they attacked the 1961 proposal.
  The Copyright Office ultimately agreed that the time was not right for a provision in the copyright law specifically addressing library copying, saying that, “at the present time the practices, techniques, and devices for reproducing visual images and sound and for ‘storing’ and ‘retrieving’ information are in such a stage of rapid evolution that any specific statutory provision would be likely to prove inadequate, if not unfair or dangerous, in the not too distant future.”
  


Legislative Efforts, 1964-1967


The 1964 and 1965-66 copyright revision bills did not include library photocopying provisions, but the issue was debated as vigorously as ever, this time in the arena of fair use.  Libraries sought legislative affirmation that fair use, as encoded in the statute, would include library photocopying.
  Authors and publishers resisted this interpretation.
  An exchange between library and author representatives at a hearing on the 1964 bill encapsulates the debate:

Gosnell [American Library Association]:  I certainly assume that it [the fair use provision] covers photocopying as it is practiced and advocated by the library people in their statement on the doctrine of fair use.

Karp [Authors League of America]: Just so that somebody doesn’t go picking over the record of these proceedings ten years hence and find that Mr. Gosnell’s statement went unchallenged, let me point out that his assumptions about the relationship of fair use to photocopying are entirely gratuitous and completely erroneous.  Fair use doesn’t cover photocopying, and I don’t think that any court would hold that it did . . . all of this discussion simply indicates that the doctrine of fair use is much better left to the courts . . .


At hearings on the 1965-66 revision bill, much of the discussion on unauthorized library photocopying focused on its financial effects.  Library groups pointed to a study they had commissioned showing that “the present practices of libraries with respect to single copies are traditional and essential and are not damaging to the interests of copyright holders.”
  Authors and publishers painted a more ominous picture, warning that libraries that make single copies are in fact replacing the role of publishers,
 and may ultimately destroy school and library markets.
  One publisher representative warned that library reproductions of scientific texts, by diminishing the market for those texts, could eventually force more scientific reliance on government largesse, and ultimately “direct governmental intervention in science publishing, with an authoritarian bureaucracy loosening or tightening the pursestrings and thereby deciding which scientific journals, even which scientific articles, are to be allowed to publish, and which must perish.”
 


Two comments from the 1965 hearings are particularly interesting to note in that they reveal how some participants in the debate foresaw the possibility of the evolving technology, while others failed to.  Charles Gosnell of the ALA argued that photocopying bore a minimal risk to publishers because “in these days of mass production no isolated one-at-a-time copying system can ever compete in cost or in quality with original central publications.”
  When asked whether the ALA’s position on library copying would change if such a copying system came into being, Gosnell replied that the hypothetical was “impossible.”
  On the other hand, Frederick Burkhardt of the American Council of Learned Societies (ACLS) foresaw that the use of electronic storage and retrieval systems “with quick, direct access from other locations by electronic means, could well reduce the sales to individual libraries of works such as periodicals and reference books.”
  


Burkhardt’s testimony also advocated inserting a library copying provision in the revision bill, something that the ALA and the publishers still opposed.
  But the House Judiciary Committee took Burkhardt’s point, and in its 1966 report on the revision bill, announced that a workable library copying compromise was “overdue,” and urged “all concerned to resume their efforts to reach an accommodation under which the needs of scholarship and the rights of authors would both be respected.”
  


In the same report, the Judiciary Committee also added a new provision, urged in 1965 by the General Services Administration, historians, archivists, and educators, on reproduction of works in archival collections.
  It was the first iteration of the current section 108,
 and provided:

Notwithstanding the provisions of section 106, it is not an infringement of copyright for a nonprofit institution, having archival custody over collections of manuscripts, documents, or other unpublished works of value to scholarly research, to reproduce, without any purpose of direct or indirect commercial advantage, any such work in its collections in facsimile copies or phonorecords for purposes of preservation and security, or for deposit for research use in any other such institution.

The explanation of this provision, to which the committee noted there was “little or no opposition,” said it would not permit archives to make machine-readable copies, to distribute the copies to scholars or the public, or to override prior contractual arrangements.
  


The 1967-68 copyright revision bill contained the same section 108 provision on preservation of unpublished works as the prior bill, and hearings on the legislation produced no significant discussion regarding its language. The focus of publishers, libraries, and education groups during the 1967 hearings was on computer uses of copyrighted works,
 but a shift in the photocopying debate emerged as well.  The Joint Libraries Committee on Copyright
 concluded that a voluntary agreement with publishers over the fair use parameters for single copying was impossible, and that to rely purely upon fair use would leave libraries constantly open to the threat of litigation.
  Thus, the Joint Libraries Committee urged the adoption of a library copying provision to the revision bill.  Publishers did not join the Joint Libraries Committee’s call for new legislation.  Instead, they recommended developing a royalty payment system,
 or a “flat, nominal, nonpunitive tax on copying machines and their entire output.”
  

The next year, the Williams & Wilkins publishing company filed suit against the National Library of Medicine and the National Institutes of Health for copyright infringement.   This case – the first ever addressing libraries’ copying privileges under fair use – was a “bombshell” (according to the 1983 Register’s Report), which significantly influenced the legislative deliberations over section 108.

1968-1976 Legislative Efforts and the Williams and Wilkins Case


In 1968 the ALA proposed an amendment to the copyright revision bill to provide that “it would not be an infringement of copyright for an academic institution or library to ‘reproduce a work or a portion thereof’ provided this was not done for commercial advantage.”
  Book publishers responded that inclusion of such language would force them to withdraw their support from the bill.
  The copyright revision bill introduced at the beginning of the 1969-70 Senate was identical to the prior version in its treatment of libraries and archives, and did not include the ALA amendment.
  However, when the bill was reported out of the Subcommittee on Patents, Trademarks, and Copyrights in December 1969 it included a brand-new two-page Section 108 containing the basic elements of what was eventually enacted in 1976 as 108(a), (b), (c), (f), and (g).
  In the words of the Subcommittee report, describing the provision in part:

The bill provides that under certain conditions it is not an infringement of copyright for a library or archives to reproduce or distribute no more than one copy or phonorecord of a work.  The reproduction or distribution must not be for any commercial advantage and the collections of the library or archives must be available to the public or to other persons doing research in a specialized field.  The measure also specifies that the reproduction or distribution of an unpublished work must be for the purpose of preservation and security, or for deposit for research use in another library or archives.  The bill further provides that the reproduction of a published work must be for the purposes of replacement of a copy that is damaged, deteriorating, lost, or stolen, and that the library or archives has determined that an unused replacement cannot be obtained at a normal price from commonly-known trade sources in the United States.  The rights given to the libraries and archives by this provision of the bill are in addition to those granted under the fair-use doctrine.


Whether or not the 1969 section 108 originated with the ALA’s 1968 proposal, or was influenced by the filing of the Williams & Wilkins suit, the new measure produced a major change in the legislative deliberations, being the first time that language permitting unauthorized library or archive photocopying of published, copyrighted works appeared in active federal legislation since 1944.


The new section 108 would have to wait until 1973, however, for a full debate on its merits, as no action was taken for the remainder of the 1969-70 Congress, and copyright revision as a whole was held up during the 1971-72 term by cable TV issues.


Meanwhile, in 1972, U.S. Court of Claims Commissioner James Davis issued his ruling in Williams & Wilkins.  The publisher had sued the National Library of Medicine and the National Institutes of Health for infringement by making unauthorized photocopies of Williams & Wilkins’ journals for its staff and for other researchers.
  Commissioner Davis found for the plaintiff, stating that:

Whatever may be the bounds of “fair use” as defined and applied by the courts, defendant is clearly outside those bounds.  Defendant’s photocopying is wholesale copying and meets none of the criteria for “fair use.” The photocopies are exact duplicates of the original articles; are intended to be substitutes for, and serve the same purpose as, the original articles; and serve to diminish plaintiff’s potential market for the original articles since the photocopies are made at the request of, and for the benefit of, the very persons who constitute plaintiff’s market.  Defendant says, nevertheless, that plaintiff has failed to show that it has been harmed by unauthorized photocopying; and that, in fact, plaintiff’s journal subscriptions have increased steadily over the last decade.  Plaintiff need not prove actual damages to make out its case for infringement.

Davis’s ruling stunned the library community, as it essentially put single-copy photoduplication of articles outside the bounds of fair use, and rendered moot the argument that photocopies do not harm publishers.  Commissioner Davis also dismissed the Gentlemen’s Agreement, stating that whatever force it might have had as evidence of usual and customary practice in 1935 was of little significance in an age where photocopying was “rapid, cheap, and readily available.”
  


Hearings on the 1973 copyright revision bill began shortly after, with libraries and publishers facing an extensive new library copying provision, as well as the 1972 Williams & Wilkins decision.  The ALA, Association of Research Libraries (ARL), and Medical Library Association began the hearings by proposing an amendment in response to Commissioner Davis’s ruling.
  Section 108(d) of the 1973 bill conditioned library copies of both portions of a work or an entire work upon a prior determination that an unused copy could not be obtained through normal trade sources.
  The library groups felt that this requirement was unnecessary for copying articles or contributions to a periodical, and thus proposed amending 108(d) so that only copying an entire work would require a library to first determine commercial unavailability.
  This amendment was intended both to counter the 1972 Williams & Wilkins decision and to facilitate interlibrary loan services.
  As a representative of the ARL argued, “a reader who is from a distant library seeking to obtain library materials through interlibrary loan will be particularly penalized . . . since he will not be in a position easily without substantial loss of time to comply with the [requirement to determine commercial unavailability].”
  


Publisher and author groups objected vehemently to both the original section 108 language and the library groups’ proposed amendment.  Many argued, as they had in the past, that allowing single-copy reproduction would severely harm publishers, especially those in the scientific, technical, and medical fields.
  Some, such as the Association of American Publishers, pushed for a clearance and licensing system.
  Others, such as the publishing house Harcourt Brace Jovanovich, argued that the National Commission on New Technological Uses of Copyrighted Works (CONTU), to be created under the 1973 bill, should be given a chance to study and compile data on the subject before section 108 could “freeze potentially detrimental measures into our laws for years to come and to remove any impetus for thorough consideration of this issue.”


While the Senate Judiciary Patent, Trademark, and Copyright Subcommittee was considering these positions, the full U.S. Court of Claims narrowly reversed Commissioner Davis’ Williams & Wilkins ruling, holding that the NLM’s journal copying did constitute fair use under the four-factor test, and that the “record . . . fails to show a significant detriment to plaintiff but does demonstrate injury to medical and scientific research if photocopying of this kind is held unlawful.”
  The majority stressed, however, that its ruling should be read narrowly, and urged Congress to take action as soon as possible.
  The case was immediately appealed to the Supreme Court.

In the meantime, the Senate subcommittee reported the revision bill to the full Judiciary Committee in April 1974, keeping intact the essence of the library groups’ amendment by distinguishing between copies for users of portions of works (subsection (d)) versus entire works.
  The subcommittee also added subsections requiring notice of copyright to be placed on copies, and specifying those works which were barred from library and archive reproduction except for the purposes of preservation or replacement.
  More controversially, the subcommittee added a new provision, subsection (g)(2), stating that “the rights of reproduction and distribution under this section . . . do not extend to cases where the library or archives, or its employee: . . . (2) engages in the systematic reproduction or distribution of single or multiple copies or phonorecords of material described in subsection (d).”
  Subsection (g)(2) was greeted by “howls of outrage” by library groups, who saw it as taking away the very interlibrary loan flexibility given by the amendments to subsection (d).

Publishers and authors generally accepted the new restriction, arguing that “as a technical matter, a prohibition against systematic copying was implicit in the rest of the section; however, the amendment allowing nearly unrestricted single copying of journal articles and similar works made an explicit prohibition against doing this on a systematic basis essential.”
 Achieving compromise on the “systematic copying” issue was made more difficult by the fact that the same groups debating the copyright bill were also filing amicus briefs with the Supreme Court in the Williams & Wilkins case, a situation that tended to make their legislative positions “increasingly inflexible and tenacious.”
  The Copyright Office and the National Commission on Libraries and Information Science convened a series of meetings to arrive at a proper interpretation of “systematic,” but no consensus was ever reached.


The full Senate Judiciary Committee reported the revision bill in July 1974, and the Senate passed it in September, with the same language that the subcommittee had reported,
 adding only the exception for audiovisual news programs, which was proposed by Senator Baker.  This new provision was intended to legitimize the type of activities engaged in by the Vanderbilt University Television News Archive in Tennessee,
 which had started building a major archive of national television news programming.


An identical revision bill was introduced in both the House and the Senate at the beginning of the 1975-76 Congress.
  One month later, the Supreme Court split 4-4 on the Williams & Wilkins appeal, which automatically affirmed the full Court of Claims decision in favor of the NLM, but robbed that decision of any precedential weight.
  Thus, free of litigation concerns for the time being, the publisher, author, library, and archive interest groups refocused on the copyright revision legislation and section 108.  The Senate held a gargantuan 18 days of hearings from May through December 1975, and those sessions devoted to library and archive reproduction tended to revolve around the new “systematic copying” restriction.
  Libraries complained that “it is impossible to determine exactly what it means,” but that “it appears . . . to be potentially applicable whenever a library makes a photocopy of an article or other portion of a published work in the context of a ‘system,’” such as a city or county branch library system, a university, or a regional consortia.
  The libraries’ fear was that subsection (g)(2) would bar single copying for library patrons through interlibrary loan.

Publishers, relying in part on the Judiciary Committee’s 1974 report language, maintained that the “systematic copying” ban was both easily understandable and necessary:

We think it unnecessary to belabor the point that unauthorized systematic copying – the kind of copying that is done at a research center, or at a central resource point for use in a library network – is the functional equivalent of piratical reprint publication.  Certainly this kind of copying must be paid for if, as the National Commission on Libraries and Information Science puts it, “the economic viability and continuing creativity of authorship and publishing” are to be protected.


Apparently convinced by the library groups’ arguments, the House Judiciary Committee in 1976 added a proviso to Section 108(g)(2) stating that:

Nothing in this clause prevents a library or archives from participating in interlibrary arrangements that do not have, as their purpose or effect, that the library or archives receiving such copies or phonorecords for distribution does so in such aggregate quantities as to substitute for a subscription to or purchase of such work.

This proviso, the House Report cautioned, would require “more-or-less specific guidelines” in order to be workable, guidelines that CONTU was in the course of drafting.
 

The CONTU guidelines on photocopying and interlibrary loan were published in the Conference Report on the Copyright Act of 1976, along with the House’s 108(g)(2) interlibrary loan proviso.
  Setting forth specific rules under which libraries and archives could make interlibrary loan copies, the CONTU guidelines gave shape to the proviso’s bar on “aggregate quantities as to substitute for a subscription to or purchase of” a copyrighted work.
  This was the final substantive brick in the Section 108 edifice. The House and Senate both approved the Conference Report, and the Copyright Act of 1976 was signed by President Gerald Ford on October 19, 1976.


Copyright Office Reports

The 1976 Copyright Act included a requirement – subsection 108(i) – that the Copyright Office consult with stakeholders and issue a report in 1983 – and every five years thereafter – assessing whether section108 had achieved the intended balance between the rights of copyright owners and the needs of libraries and archives.
   This requirement indicated that, even after fifteen years of negotiations, Congress wasn’t entirely sure that it had gotten the balance right.  The 1983 report was an enormous seven-volume effort (including appendixes).  While noting that 1982 discussions between copyright owners and libraries on photocopying issues had been marked by “dominant and unrelieved” disagreement,
 the report concluded that, for the most part, the 1976 balance was fair and workable.
  The report did also proposed four statutory recommendations, none of which was ever adopted:

1. Pursuant to an industry-library agreement, amend § 108 to allow the reproduction of an entire musical work if the library cannot locate the copyright owner.

2. In order to encourage more participation in collective licensing agreements, enact an “umbrella statute” limiting rights-holders to reasonable copying fee damages for infringement of specialty journals under certain conditions.

3. Clarify the requirement that library reproductions bear a copyright notice. (This requirement was ultimately revised by the DMCA amendments discussed below.)

4. Clarify that unpublished works are excluded from the exemptions for patron-requested reproductions.


The Copyright Office’s follow-up 1988 report on the library exemption, a much briefer three-volume survey, re-affirmed the conclusion of the 1983 report, and cited remarks from copyright owners and libraries that, it maintained, “indicate a convergence of the sharply divergent views that these parties expressed during the first five-year review.”
 The only statutory recommendation this time around was to expand the scope of the 108(i) reports to encompass a study on the effects of new technology on the section 108 balance.  If that couldn’t be accomplished, the Copyright Office recommended that the five-year reporting process be either discontinued, or modified to require reports every ten years.
  A mandate to study the effects of new technology was not added to 108(i), and the five-year reporting requirement was deleted from the statute in 1992.
  

Part II:  Section 108: The Copyright Act of 1976, The DMCA, and The CTEA

Since 1976 section 108 of the Copyright Act has been modified only slightly: The Digital Millennium Copyright Act of 1998 (DMCA) amended subsections 108(a), (b), and (c) by, inter alia, extending the single copy limit to three copies. The Copyright Term Extension Act of 1998 (CTEA) added current section 108(h) permitting libraries, archives and non-profit educational institutions to use most categories of orphan works in their last 20 years of their copyright term.  The following is a brief description of the provisions of the current section 108, as elucidated by the legislative history and Copyright Office reports and clarifications.  Little mention of judicial interpretations of section 108 is made below, only because there is scant published case law specifically addressing its provisions.  Finally, for brevity’s sake, the term “libraries” is used to refer to “libraries and archives.”
 

General Library Exceptions


Subsection 108(a) lays out the general conditions for libraries and archives to take advantage of the section 108 exceptions.  It should be noted that the text and structure of subsection 108(a) have been a source of some confusion, appearing to some as granting an independent exception allowing single copies.   However, the legislative history of the 1976 Act makes clear that 108(a) instead serves as a chapeau for the specific exceptions set forth in the subsequent provisions.  The House Report, after explicating the language of subsection (a) regarding commercial advantage, public access, and notice of copyright, then states that “the rights of reproduction and distribution under section 108 apply in the following circumstances:”
 and goes on to discuss the remainder of section 108.  
Subsection 108(a) also lays out several conditions that must be met in order to take advantage of any of the section 108 exceptions and limitations:  

· Only one copy of a work can be made, unless otherwise specified in the subsections that follow. 
· Library copies cannot be made for direct or indirect commercial advantage.  (§ 108(a)(1).)  According to the 1976 House Report, this condition in itself does not preclude libraries in for-profit organizations (such as law firms or industrial research centers) from taking advantage of section 108, in that it only bars commercial advantage from attaching to the act of reproduction, not to the overall goal of the institution where the reproduction takes place.
  Libraries in for-profit institutions may be excluded from section 108 privileges, however, by virtue of the following condition: 
· Collections must be open to the public or to unaffiliated researchers in a specialized field.  (§ 108(a)(2).)  Unless a corporation is willing to make its collections open to other researchers in the field (which may include, for example, employees of a competitor), it cannot claim a section 108 privilege.
  In addition, making a collection open to the public solely through interlibrary loan, does not qualify a library as “open” for the purposes of section 108.
  
· All library copies must bear a copyright notice identical to the one on the work being copied.  If a work doesn’t have a copyright notice, the library copy must include a legend that states that the work may be protected under copyright.  (§ 108(a)(3).) The 1976 Act said simply that the reproduction or distribution of a work by a library include a notice of copyright.  The 1998 DMCA amendment eased this requirement by allowing libraries to state that a work “may” be protected.

Subsection 108(i) at the end of the section also sets forth another general qualifier.   The reproduction and distribution of a musical work, a pictorial, graphic or sculptural work, or a motion picture or other audiovisual work other than an audiovisual work dealing with news is allowed only for preservation and replacement purposes.  If pictorial and graphic works are published as parts of non-excluded works, then their copying is allowed.  (§ 108(i).)  Essentially, these provisions limit research-related copying to traditional print materials, while allowing preservation-related copying for a broader range of works.  

Exceptions for Preservation and Replacement


Subsections 108(b) and (c) provide limited exceptions permitting libraries to make up to three copies of a copyrighted work for preservation, deposit or replacement purposes, under certain circumstances.  
Specifically, subsection 108(b) provides that a library may reproduce and distribute up to three copies of an unpublished work, solely for the purposes of preservation, security, or deposit for research in another library.  (§ 108(b).)  This provision was designed to apply to “an archival collection of original manuscripts, papers, and the like, most of which are unpublished, and for which a rigorous preservation regime serves the needs of archives and scholars.”
  Libraries may not loan preservation copies of unpublished works to patrons, as this would infringe the copyright owner’s right of first publication.
  Initially applicable to only a single copy, the limit was raised to three copies as part of the DMCA amendments in 1998, at the same time that libraries were given the permission to make digital reproductions for preservation.
  

The rationale for raising the preservation copy limit to three, as opposed to a “limited number” as in subsection 108(f)(3), is not fully explained.  The 1995 National Information Infrastructure Task Force Report – which was a foundational document for the DMCA drafters
 – did recommended an allowance of “three copies of works in digital form,” “to accommodate the reality of the computerized library.”
  But the three-copy limit more closely tracks the pre-digital (e.g., microform) preservation standard of an “iron mountain” copy, a master copy, and a use copy,
 than it does the realities of digital preservation (in that digital copies are highly unstable and cannot be simply made once and for all and stored away).  The DMCA Senate report does not explicitly link the three-copy expansion to the allowance of digital preservation copies, nor does it refer to the microform standard.
  

Triplicate reproduction and distribution of unpublished works are subject to two conditions:

1. The work must already reside in the collection of the library making the reproduction.  (§ 108(b)(1).)  The work does not have to reside in the collection of a library in whose collections it is deposited for research, however, according to the 1976 House Report.

2. If a work is reproduced in a digital format, the library’s right of distribution of that copy is limited to the library’s physical premises.  (§ 108(b)(2).)  The 1998 Senate Report states that this limitation is designed to limit the risk of digital copies of a work entering into widespread circulation and thus harming the owner’s potential market.

Subsection 108(c) provides a right to create replacement copies for published works.  It states that a library has the right of reproduction for up to three copies of an entire published work, so long as this right is exercised only to replace a work that is damaged, deteriorating, lost, stolen, or in an obsolete format.  (§ 108(c).)  Two additional conditions must be met in order to qualify for the this exception:

1. No copies can be made until the library first consults the copyright owner and standard trade sources
 to determine that an unused copy cannot be purchased at a fair price.  (§ 108(c)(1).)

2. If a work is reproduced in a digital format, that copy cannot be made available to the public outside the premises of a library with lawful possession of the digital reproduction.  (§ 108(c)(2).)

This provision (also initially applicable only to a single copy) was designed to make sure that items in library collections are preserved in usable form despite factors – like time, chance, and technology – beyond the library’s control.
  Unlike subsection 108(b), pertaining to unpublished works, this provision does not expressly provide libraries with the right to distribute the copies made.
  It is nevertheless implied that the library will retain the same rights of distribution to the copy as it did to the original version of the work (under the first sale doctrine), since the purpose of the provision is to permit continued access to the work.
  Also deemed implied is the ability of one library to make a replacement copy for another library, if that other library’s only copy of the work is lost or stolen, or is so badly damaged as to preclude the making of a readable copy from it.
 Note that the ability to make a copy to replace an obsolete copy was added by the DMCA.
  A format is considered obsolete if the machine or device necessary to render perceptible a work stored in that format is no longer manufactured or is no longer reasonably available in the commercial marketplace. (§ 108(c).)  

Exceptions for Patron Research

Sections 108(d) and (e) provide exceptions to permit reproduction and distribution of copyrighted works at the request of patrons, under certain circumstances.  These rights vary depending on whether an article or contribution to a collective work is copied or the whole work is.

Pursuant to subsection 108(d), a library has the right to make one copy of a single article from a collection or a small part of a larger work at the request of a patron or other library under the following four conditions:

1. The work must be in the collection of the library where the patron makes the request, or of another library.  (§ 108(d).)

2. The copy must become the property of the requesting patron, and cannot be added to the library’s collections.  (§ 108(d)(1).)

3. 
The library must have no notice that the copy will be used for anything other than research purposes. (§ 108(d)(1).)

4.
The library must both display a copyright warning where copy orders are made, and attach the same warning to copy order forms.  (§ 108(d)(2).)

Libraries are also allowed to make single copies of entire works, or substantial parts thereof, pursuant to patron requests, under the following five conditions:  (§ 108(e).)

1.
The library must first consult the copyright owner and standard trade sources
 to determine that a used or unused copy cannot be purchased at a fair price.  (§ 108(e).) 

2.
The work must be in the collection of the library where the patron makes the request, or of another library.  (§ 108(e).)

3. The copy must become the property of the requesting patron, and cannot be added to the library’s collections.  (§ 108(e)(1).)

4. The library must have no notice that the copy will be used for anything other than research purposes.  (§ 108(e)(1).)

5. The library must both display a copyright warning where copy orders are made, and attach the same warning to copy order forms.  (§ 108(e)(2).)

Further Limitations on Reproductions for Patrons

Subsection 108(g) provides further limitations on the ability to make copies for library patrons.  While isolated and unrelated reproductions of a single copy of the same material can be made by a library on separate occasions, such copying cannot be done if the library knows or has substantial reason to believe that it is engaged in the related or concerted reproduction or distribution of multiple reproductions of the same material, whether on one occasion or repeatedly, and whether intended for aggregate use by one or more individuals or for separate use by the members of a group. (§ 108(g)(1).) The Senate Report, by way of example, states that “if a college professor instructs his class to read an article from a copyrighted journal, the school library would not be permitted . . . to reproduce copies of the article for the members of the class.”


Systematic reproduction of single articles or portions of larger works (as described in subsection (d)) is forbidden, even if the library is unaware that its reproductions are, in fact, systematic. (§ 108(g)(2).) According to the Copyright Office’s 1983 Report, whether or not reproduction is “systematic” is an objective test; if the reproduction is done via a common plan, regular interaction, organized or established procedure, then it is infringing.
  The 1975 Senate Report, while saying that a specific definition of “systematic copying” is impossible, provides three examples:


(1) A library with a collection of journals in biology informs other libraries with similar collections that it will maintain and build its own collection and will make copies of articles from these journals available to them and their patrons on request.  Accordingly, the other libraries discontinue or refrain from purchasing subscriptions to these journals and fulfill their patrons’ requests for articles by obtaining photocopies from the source library.


(2) A research center employing a number of scientists and technicians subscribes to one or two copies of needed periodicals.  By reproducing photocopies of articles the center is able to make the material in these periodicals available to its staff in the same manner which otherwise would have required multiple subscriptions.


(3) Several branches of a library system agree that one branch will subscribe to particular journals in lieu of each branch purchasing its own subscriptions, and the one subscribing branch will reproduce copies of articles from the publication for users of the other branches.
 


A proviso to the “systematic copying” clause clarifies that it is not intended to prevent libraries from participating in interlibrary arrangements, so long as their purpose or effect is not to provide a receiving library with such aggregate quantities of material as to substitute for a subscription to or purchase of the work.  (§ 108(g)(2).)  In crafting this proviso, the House intended the meaning of “aggregate quantities” and “substitute for a subscription to or purchase of” to be clarified by guidelines developed by the Commission on New Technological Uses of Copyrighted Works (CONTU).
  CONTU was established under separate legislation in 1974 for the purpose of studying the reproduction and use of copyrighted works by computers and other types of machine reproduction.
  CONTU’s guidelines were published in the Conference Report for the 1976 Act.
 They do not have the force of law, but were endorsed by the conference committee as “a reasonable interpretation of the proviso of section 108(g)(2) in the most common situations to which they apply today.”

Exceptions for Newscasts


Section 108 also includes a provision specific to audiovisual news programs. Section 108(f)(3) permits libraries to copy and distribute (by lending) a limited number of copies and excerpts of audiovisual news programs.  The only conditions required for a library to avail itself of this exception are the general conditions set out in subsection 108(a).  Distribution of audiovisual news program copies is limited to lending, in order to prevent performance or sale by the recipients.
  Note that the House Report describes “audiovisual news programs” as “daily newscasts of the national television networks, which report the major events of the day.” 
  

Exceptions for Orphan Works in Last Twenty Years of Term

Subsection 108(h) was added in 1998 as part of the CTEA, which lengthened the term of copyright protection by 20 years.
  Congress enacted subsection 108(h) in response to the concerns expressed about the increase in the number of older works that would be taken out of the public domain even though they are no longer available for purchase or subject to commercial exploitation.
  

Once a published work is in its last 20 years of copyright protection, a library or archives, including a nonprofit educational institution, may reproduce, distribute, display, or perform that work, provided that the library has determined after reasonable investigation:

1. The work is not currently subject to normal commercial exploitation.  (§ 108(h)(2)(A).)

2. A new or used copy of a work is not available at a reasonable price.  (§ 108(h)(2)(B).)

3. 
The rights-holder has not notified the Copyright Office that the work is either subject to normal commercial exploitation, or is available at a reasonable price.  (§ 108(h)(2)(C).)  It is interesting to note that no rights-holder has ever filed a notice under this provision.

This provision is currently modified by subsection 108(i) so that it does not apply to those categories of works listed in 108(i).  This exclusion, however, was a technical error and that a bill is currently before Congress to correct it.


Note that the exception applies only to the library or archive itself and not to their patrons or other downstream users.  (§ 108(h)(3).)  Also note that the exception is not limited to analog reproduction, nor is there a requirement that the work already reside in the library’s collection.  The general subsection 108(a) conditions do apply, however.

Liability


There are several provisions in the Copyright Act that limit the liability of libraries and archives, in section 108 and elsewhere.  Section 108(f)(1) provides that libraries and their employees are immune from liability for copyright infringement for the unsupervised use of copying equipment located on library premises, provided that the equipment bears a notice that the user is subject to copyright law. If the equipment does not bear this notice, the library is not shielded from liability.  Furthermore, employee use of a copier located in the library of a for-profit entity is presumptively “supervised.”




This does not, however, limited the liability of library patrons, who engage in unsupervised use of copying equipment, or who request copies of articles or small portions or larger works, where their initial copying or subsequent use of the copy exceeds the bounds of fair use. (§ 108(f)(2).)


Another important limitation of liability is found is subsection 504(c)(2). If a nonprofit library, archive or educational institution, or any employee or agent acting within the scope of employment, is found to have infringed a copyright, but had reasonable grounds to believe that the use of the work was “fair use” under section 107, statutory damages will not be imposed.

Fair Use and Contracts


Last, but not least, subsection 108(f)(4) contains language to clarify that nothing in section 108 nullifies or affects a library’s fair use rights or contractual obligations. Libraries may still avail themselves of fair use to the extent applicable.  As a matter of practice, libraries rely heavily on fair use – particularly with respect to the use of digital works, for which there is currently little clear legislative guidance.  


The clarification regarding contracts ensures that libraries honor those who donate works with the understanding that they will not be reproduced.
  In addition, it makes clear that nothing in section 108 frees libraries from contracts, including license agreements, that they have entered into with rights-holders that prohibit or restrict reproduction, distribution, or the exercise of any other right.  

Conclusion


As you can see, the provisions of section 108 were the product of extensive negotiations among the various interests, all prior to the full advent of digital media as we know it today.  We are optimistic that the Section 108 Study Group will find ways to ensure that section 108 continues to maintain the copyright balance so that creators and users alike will reap the full benefits of the digital age.
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