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Now would be a good time to just go once around the table

and we're not asking you for a biography, but if you could just state your name clearly
and your affiliation and that will help with the transcription. So, I'm Dick Rudick. I'm a co-

chair.

MARYBETH PETERS:

CHRIS WESTON:

Marybeth Peters, out of the Copyright Office.

Chris Weston, Copyright Office.
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ROY KAUFMAN: Roy Kaufman, Legal Director for John Wiley & Sons.

STEVEN METALITZ: Steve Metalitz with the firm of Mitchell, Silberberg &
Knupp, here representing the Entertainment Software Association.

MARK SEELEY: I'm Mark Seeley. In this role | am representing the
International Association of STM publishers.

PAUL AIKEN: Paul Aiken, Executive Director, Authors Guild.
MIMI CALTER: Mimi Calter, Stanford University Libraries.

TRACEY ARMSTRONG: Tracey Armstrong, Chief Operating Officer of
Copyright Clearance Center.

KEITH KUPFERSCHMID: Keith Kupferschmid with SIIA, the Software &
Information Industry Association.

ALLAN ADLER: Allan Adler with Association of American Publishers.

MARY MINOW: Mary Minow, California Association of Library Trustees and
Commissioners and LibraryLaw.com.

MARY CASE: Mary Case, University of lllinois at Chicago representing the
American Library Association and the Association of Research Libraries.

DWAYNE BUTTLER: I'm Dwayne Buttler. I'm the Endowed Chair for Scholarly
Communications at the University of Louisville, Kentucky.

KEITH ANN STIVERSON: Keith Ann Stiverson. I’'m Chair of the Government
Relations Committee representing the American Association of Law Libraries.

DENISE TROLL COVEY: Denise Troll Covey, Principal Librarian for Special
Projects at Carnegie Mellon University Libraries.

JOHN OCHS: Jack Ochs, the American Chemical Society.
ERIC HARBESON: Eric Harbeson, Music Library Association.

JANICE PILCH: Janice Pilch representing the University Library at the
University of lllinois at Urbana-Champaign.
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WILLIAM MAHER:  William Maher, I'm the University Archivist at the University
of lllinois at Urbana-Champaign and | am representing the Society of American
Archivists.

NICHOLAS SINCAGLIA: Nicholas Sincaglia, I'm not here representing any
organization, but I've worked in the online music industry for 10 years.

KENNETH CREWS: My name is Kenny Crews with Indiana University.
TOMAS LIPINSKI:  Tom Lipinski, University of Wisconsin - Milwaukee.

MARC MAURER: Marc Maurer, the President of the National Federation of
the Blind.

MARY RASENBERGER: Mary Rasenberger.

LOLLY GASAWAY: Lolly Gasaway, from the University of North Carolina and
my job is to move us in to the first topic. Will you — was there anything else you needed
to do Dick?

DICK RUDICK: | don’t think so.

LOLLY GASAWAY: Okay. Being a law teacher the first thing | want to refer
you to is the statute in your package. It's the last 3 pages. It is very important and |
want to describe the three sections — subsections of 108 that we’re going to be looking
at and talking about in our first time together this morning. We're going to look at
subsections (d), (e) and (g).

Section 108(d) says that at a user’s requests, a library may make a single copy
of an article from a periodical issue or other collected work, like a chapter of a book, if
the copy becomes the property of the user. The library has no notice it's going to be
used for other than scholarship, research, study, that sort of thing. And the library
displays prominently where the orders are placed and on the order form a warning in
accordance with the Register of Copyrights’ regulation. This applies both to copies that
the library will make directly for the user and to interlibrary loan copies that the library
obtains for the user.

Subsection (e) expands on (d) and says that at a user’s request, a library may
make a copy of an entire work or a substantial portion thereof after it first tries to find a
copy at a fair price. So it conducts — makes a responsible effort to find an unused copy
at a fair price. Then those same requirements apply that we saw under (d). The copy
has to become the property of the user. No notice that it is going to be used for other
than fair use purposes and the warning must be on a place where the orders are placed
and on the order form. Again, it applies to interlibrary loan copies as well as to the
copies that the library itself might make for the user.

Neither 108(d) nor (e) applied to musical, pictorial, graphic, sculpture or
audiovisual works unless the pictorial and graphic works are a part of an article that is
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being reproduced. And we’ll talk about that when we talk about (i). 108(g) then says
that the copies made under (d) -- are not related or concerted copying or distribution; are
not systematic copying or distribution. And interlibrary loan meets these standards only
if the purpose or affect of the copying is not in such aggregate quantities as to substitute
for subscription to or purchase of a work. Now I think the librarians in the audience, we
could do this as a responsive reading kind of — because we — these are the sections of
the statute that we spend the most time with.

We also have to at least at mention CONTU guidelines for interlibrary loan. We
are not here to talk about revising — that this group would revise the guidelines — but you
can't talk about interlibrary loan without mentioning the CONTU guidelines. So we have
to at least have them on the table as we are talking about interlibrary loan copying.
Under the interlibrary loan guidelines, a borrowing library may make five requests from a
periodical title going back over five years, each year. So that's the so-called suggestion
of five. And the requesting library, the borrowing library has to maintain interlibrary loan
records for three years. That's a part of those guidelines.

Now as we begin to talk about these sections of the statute, what we want to be
looking at and talking with you about is how digital technology is changing the way
copies for users are made. How users are requesting copies. And what problems this
causes. For example, the statute says a single copy may be made for a user under (d)
and (e). Well, if you produce a digital copy to deliver to the user, several copies are
actually made in that process. They may be incidental, temporary copies, but more than
one copy is made just in the way the technology works. Common current practice may
be to digitize a work, to fax it or print it out and deliver it to a user. But more and more
works are already coming into libraries in digital form in the first place and so the
question we would be looking at is without dealing with license agreements particularly.
If you don’t have a licensing restriction, then can you deliver an electronic copy to a user
from an electronic title that the library has. Also the general practice in libraries seems
to be shifting to digital delivery, more and more. So that users are requesting that even
an analog work be digitized and e-mailed to them or posted on a website so that — with a
secure website so that only that user has the code to download it; has the password to
do that. And this certainly is cheaper and faster and more efficient for the user and
maybe for the library.

The main issues we want to be looking at now is whether and how (d) and (e)
should be amended to permit making the copies that are necessary to digital delivery to
the end-user. If it's permitted, what kind of limits should we be talking about? Are there
additionally limits that need to be placed when it is digital delivery? Sort of those broad
guestions. So let me turn it over to Dick to raise the first question with you.

DICK RUDICK: Okay, | just noticed that one — | think now the entire 108
group is here. That's Troy Dow taking his coat off in the back. And thank you.

LOLLY GASAWAY: And before we go on, let me just say about the members of
the group. They — all of the members who are here, they worked incredibly hard and |
have neglected to thank the group members sufficiently. It's really — it has been almost
two years, which is longer than anybody | think thought they were getting into and every
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single one of them on a volunteer basis, as | said, has worked really, really hard on the
group. So thank you guys. Sorry.

DICK RUDICK: All right, this is where the rubber meets the road. Lolly and
| are going to paraphrase the Federal Register questions just to streamline the process,
but I think you will recognize the source of the questions. Where there are groups of
related questions, we're actually going to go through the whole group of questions first
so that you can focus on the — on the concept and the overall — how they relate to each
other. And then we’ll ask each question individually and hopefully you'll answer each
qguestion individually. That’s the idea anyway.

The first topic is a series of three questions and the ultimate question that these
three questions together should help us answer is, whether section 108 should be
revised to facilitate digital reproduction and distribution of copies for users under
subsections (d) and (e), which Lolly has reviewed. And if so, how? And the three
guestions are as — well the first group of questions are as follows. | said there were
three series of questions and this is the first series. And this series gets at how 108(d)
and (e) are currently applied and how library and archive practices would be affected if
they were amended. And those three related questions are as follows. To what extent —
and by the way you’ll notice that these questions are primarily, particularly the first two,
directed at libraries, so probably most of the comments we’ll get will be from the library
community. First question is, to what extent do libraries and archives rely on the 108(d)
except when you're making direct and interlibrary loan copies? If digital reproduction or
delivery is allowed, what impact will it have on those activities? Second question, really
for libraries, to what extent do you rely on 108(e) to make and deliver direct and
interlibrary loan copies? If digital reproduction and delivery is allowed, what impact will it
have? And the last question | think you all might have an interest in. Right now 108
requires that a copy made under (d) and (e) must become the property of the user. The
purpose of that was to prevent the ILL process from enabling libraries and archives from
adding those copies to their collection and thereby reducing purchase in the market of
those — for those copies. In the digital world of course, if you keep requiring that the
user to keep a copy doesn’t mean that the library won't have one too. So the question
is, Should we or should we not amend 108 to clarify that libraries and archives can't
retain digital copies. And | imagine we will get a variety of opinions on that.

Okay, going back to the first question — To what extent do libraries and archives
rely on 108 — on 108(d) in making direct and interlibrary loan copies? If digital
reproduction is explicitly allowed, what impact would it have? So, you're off — don’t be
so shy. Mary Case.

MARY CASE: Libraries actually do depend quite a bit on 108(d). We do
interlibrary lending to provide resources for our users that we don’t hold locally. So this
is a very important part of the law for us. We don’t believe if we — that this is going to — if
we move to making changes in the law that permit more digital activity that this is really
going to change the volume of what we do. Interlibrary loan is really based on a need
identified by a user, not necessarily on the format of the content or on the format of the
delivery. So in essence even right now in our making materials available on those
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protected websites really hasn't, in essence, affected the volume. | think some volume
has been affected by the wonderful electronic A&l resources that are available to people.
So the ease for them of identifying resources from a vast array of information, which we
don'’t all actually own. So I think it's — we don’t see that moving in this direction would
have certainly an impact on a volume increase. It certainly will help us in terms of
efficiency and hopefully for user’s efficiency.

DICK RUDICK: Okay, Mimi.

MIMI CALTER: I would echo what Mary says. | —we don’t see a move to
electronic delivery changing the volume and we do rely fairly heavily on 108(d)
particularly and 108(e) to a lesser extent just because we get fewer requests for full — for
full copies of works. We’'re primarily dealing with articles here. However, what we do
rely on, on a day to day basis pretty heavily is the — is the CONTU guidelines. And since
we did mention them, that does guide on a daily basis, how we manage ILL operations
and what people are doing. The records they're keeping. The — you know, the files
we’'re retaining and deleting. That has a much heavier impact at the detail level.

DICK RUDICK: Okay, is that Keith Ann, or Ann?
LOLLY GASAWAY: Keith Ann.

KEITH ANN STIVERSON:  Whatever.

DICK RUDICK: Whatever. Whatever.

KEITH ANN STIVERSON: Either one is fine. Law libraries are a little different.
We were joking the other day that so much material in law libraries is already licensed
that we can't think of much that isn’t. So license agreements often take care of this for
us or we negotiate when we’re purchasing electronic material to ask for an interlibrary
loan right and a more relaxed ability to copy. So that's part of our license agreement.
But we do depend on section (d) also and we do make incidental copies in order to
provide a digital copy, because quite often the user is not in the library and has to get the
material from someplace else. So we want to send a digital copy. | don’t think that will
increase copying at all. The digital copy — | think the worry about a digital copy is
exaggerated. And in fact, libraries themselves make copies that turn into a digital copy,
but they never keep the incidental copies. I've never heard of an example of a library
keeping an incidental copy that's made to deliver a digital copy. And users quite over in
a law school will make or print a copy and put it in a file. We still have that kind of a
population too. So we don't see that the use of a digital copy is really that much to worry
about or would increase interlibrary loan.

DICK RUDICK: Was there another hand up that | missed? Ah — ah, Bill.
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WILLIAM MAHER:  The archival world is — while we're lumped together with
libraries in section 108, there are some significant differences. Most notably the fact that
archives are kind of where you might regard where information goes to ferment or die or
whatever, be reborn later on in a new life. And as a result what's in archives and special
collections around the country are generally unigue materials that are not available in
multiple locations. So we have to rely — the only way in which users offsite can work
with research is to have copies made. In many instances because a work that’s in an
archives may be a letter, may be a — well we’ll say a photograph for now, and leave for
this afternoon — may be a report of some sort; an entire work is involved. So subsection
(e) is very relevant to a lot of copying.

I should note that while there’s a very large amount of material in governmental
records archives such as the National Archives and state archives, a very substantial
amount, something on the range of 14 billion documents, are in private and research
libraries and that kind of institution. Many of which are very small institutions. And a lot
of those institutions, | would have to say there are a lot folks out there who aren’t even
aware of the terms of 108. And I've spent a fair amount time to talking to some of these
folks and they all want to do the right thing. And of course they find copyright law very
complex, which shouldn’t be a surprise to anybody here. 108 does represent the basis
that they justify much of what they do, although many times they mix it in their heads
with, “well this is fair use.” And if 108 is complicated, fair use is something we don’t want
to talk about.

DICK RUDICK: Bill, bowing to popular demand, | think we’re discussing (d)
and (e) together, which is okay. That's the way we’d like to do it.

WILLIAM MAHER: Canl -
DICK RUDICK: Yep —

WILLIAM MAHER:  One further point to answer your question. In —in terms of
making copies available through digital means as opposed to just analog means, yes
that is something which some archives are actually doing now and would very much be
of interest. Our users want that. The level of use that we experience in archives has
grown over my 30 years in the profession. The immediacy with which people need
information has accelerated and the rest of society expects things the electronic way.
They are — to have archives and libraries sit back and say oh well now, the law doesn’t
allow us to provide it to you in a digital form. One gets rather strange reactions from the
other end of the phone, including from law firms who are asking for things digitally by this
afternoon.

DICK RUDICK: Okay, Janice you had your hand up.
JANICE PILCH: Janice Pilch. I would like to say also to echo what some of

my colleagues have said that we rely on interlibrary loan and direct use copies very
heavily. We rely on 108 very heavily. Much more so on subsection (d) than on (e) in a
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type of central public services situation. I'm not speaking of archives. And much more
so for standard interlibrary loan than direct use — far more so. | want to stress how
functional, in terms of library operations that rely on copyright law; interlibrary loan and
direct use are some of the — among the most functional operations that we carry out.
Librarians are very careful to follow the law and the interlibrary loan systems that have
been set also are extremely sophisticated to enable librarians to comply with the law.
And so we feel that everyone is really careful in respecting the interests of the

rights holders. There is only one situation | can identify where there might be increase in
digital reproduction into the future and that's with libraries storing more materials in
offsite facilities. If this type of thing continues to become the norm, we might be making
more digital reproductions of material to supply users who will by definition be remote.
And that'’s the only situation | can think of.

DICK RUDICK: Okay, as I'm listening to this it occurs to me there may be
people from the right-holders community who might want to comment on this. But we
should really try to go around and make sure all — everybody from the library community
has a chance to answer these questions and | think there will be time left to extend it.
Anyone else, Dwayne and Marc?

DWAYNE BUTTLER: Dwayne Buttler, University of Louisville. Should | wait for
the train? The —

DICK RUDICK: It's supposed to ease off after rush hour.

DWAYNE BUTTLER: That's right, they slow down. So let's see — the question
out there —. One, I'd like to echo what William said because | think that we have to
realize that real people actually use this law and real people need to understand the law.
So in a fundamental sense, you know I've probably said this in the other hearing and |
say it all the time. The law needs to be comprehensible because you know, one of the
principles of law is that we know how to comply with it. So I'm — | sort of lay that out as
the foundation. You know, I think interlibrary loan is fundamental to the library world in
that sense and | also think underlying this question is the idea that, that maybe digital
reproductions are possible right now. And as a combination of 107 and 108, or even
under 108, digital reproductions may very well be possible under the law as it exists
today.

DICK RUDICK: Okay, Marc?

MARC MAURER: Yes, I'm the — as | said the President of the National
Federation of the Blind and we don’t know very much about the intricacies of copyright
law, although we own a library on blindness. The interest that | want to raise is this. The
digitization of documents offers an opportunity for us who are blind to get at them for the
first time. Libraries are already digitizing them for our use. University libraries
throughout the country do that and after they’re digitized they are put into a collection
which is a voluntary collection that is being used by other blind people. | don’t know
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whether anybody has ever tested the question of whether it's legal. It is desirable none
the less. And | talked to some of the university librarians about the current digitization
projects under way and they said what they will do if there are digitized books, is to
make one copy of the digitized books available. And if it is out then it's out. | suspect
that that will cause disharmony in the community of those who like to read the book.
And I'm trying to find a way to expand at least the opportunity for blind population to get
at these collections much of the time for the first time. So | would urge that a use of the
subsections of 108 be expanded so that digitization isn’t a thing that people fear. The
librarians with whom I've talked wonder whether or not they are going to face copyright
violations charges and | urge that that not be the case.

DICK RUDICK: | think we're actually — Mary — yeah, | think we've actually
slid into — and | don't think it's a bad thing — we're actually answering the first three
guestions all together. And that's okay. It seems to work better that way. So we’re
really focusing on (d) and (e), both interlibrary loan and direct copies and just deal with
them all at once. We’ve been doing that. Mary, you had your hand up?

MARY CASE: Yes, Mary Case. | wanted to go back to a minute to separate
interlibrary loan copies from direct copying. And, at least within the academic library
community, most of us don'’t do a lot of direct copying for our users. We leave them —
we have photocopy machines where there is the copyright notices posted and we leave
it basically to them now to do that. Most of us who had copy center operations have
gone out of business in that perspective. So the amount of copying we do is actually
very, very small for direct users. We do, do copying for members outside of our
community. Again, this is a relatively small and in most cases, we are paying royalties
on those, so in essence aren't really directly affected by 108. So we do try to make that
distinction in what, at least within the academic community, many of us are doing it may
not. Others may have some other perspective on that, but | did want to least try to bring
out that distinction.

DICK RUDICK: Right, Mary?

MARY MINOW: I would echo that in the public library role. We generally let
the users make their own their own direct copies for staffing reasons if nothing else.

DICK RUDICK: Yeah, ah, Denise?

DENISE TROLL COVEY: Yes, Denise Troll Covey from Carnegie Mellon. |
gather you folks are interested in facts and some data. So | looked at the data that
Carnegie Mellon Libraries gather on their copying activity, both copying for our own
community users and interlibrary loan copying and that we don’t distinguish (d) and (e)
type copying in our data gathering. Clearly most of it is copying of articles, not full
documents or substantial parts of documents. But our copying for our own users is only
about 6% of our total copying activity and that's been the average over like five years or
more. So that gives you some sense. And we mainly do copying for our own users only
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in cases where their sort of home library is not the library that has the documents. We
have three different libraries, so we do have a courier service that will copy something in
say, Hunt Library and send it to a user whose main library is the Science & Engineering
Library across campus somewhere, though we do very little of that.

DICK RUDICK: We’'re interested in not just in what you’re doing now, but
how — and some of you have responded —

DENISE TROLL COVEY: Okay.

DICK RUDICK: -- how it might change if the statute were explicitly
changed.

DENISE TROLL COVEY: We don't really believe the volume of either
interlibrary loan copying or copying for our own — directly for our own users would
change if the statute changes because much of what we do is controlled not by section
108, but the vendor contracts. And as long as the term of copyright, whatever you write
into 108 really is not going to be as relevant as what we negotiate in our contracts. So if
our contracts say we can do it, we can do it.

DICK RUDICK: Anybody else? Kenny?

KENNETH CREWS: Yeah, Dick the way you've — I'm Kenny Crews. Dick the
way you phrased that last question, you’re in what might happen if there is change.
Here let me build on the point that Dwayne made about does the current section 108,
these sub-provisions; do these provisions apply to digital copying? And | agree
completely that indeed they do. There is — there is no prohibition. One thing to watch
for if — as you think about change in the statute that if a change in (d) and (e) with
respect to digital copying is somehow like the reference to digital copying in (b) and (c), it
will really generate a backlash. And, and — because a lot of ILL activity is currently done
with digital technology. And if the statute were revised to add an explicit provision, but
with added conditions that as your report says, adds friction to the system, there, there —
that will reduce the interlibrary loan activity. And if that’s your purpose, then it might be
successful. But it will be successful at a very high price. And one of those prices would
be a real diminished respect for what the law is trying to accomplish. There is
remarkably little respect in the academic and the library community for that digital
language in (b) and (c) about the premises of the library. It just doesn’'t make much
sense. And if there is that kind of restriction, | think we're going to see problems with
compliance with the law and | think we’re going to see problems with respect for the law.

DICK RUDICK: Okay. Because | don't see a hand up, I'm wondering if we
shouldn’t move to — at least for the moment, it looks like we’ll have a little time left over in
this session — to the next question, which is, It's really, right now; this is focusing on
something slightly different. Well anyway, as Lolly pointed out it requires that if you
make a copy under (d) and (e) it must become the property of the user. And we talked

10
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about — | talked about the fact that the purpose of that was to prevent it for being a way
of to, you know, unintended consequences, adding to the library’s collection. Now let's
suppose that we modified 108 so that digital delivery is okay. Or let's suppose that
Kenny’s right and that’s already true although we don’t know it. We’'re not taking a
position one way or the other. But supposing one of those two things —

KENNETH CREWS: Or suppose it's true and we know it.

DICK RUDICK: --is true. Well, if I were Bill Clinton I'd say, “What do you
mean by know?” Ah, and — but seriously, okay. In this other world or in this world that
we refuse to admit exists, which ever it is, what about this business of keeping a copy?
How do we deal with that? Do we deal with it explicitly? And, and —any comments on
that? Yes, Mimi.

MIMI CALTER: | — it seems to me relatively straightforward that if the —
and to Kenny’s point, that there’s — that there is an awful lot of this going on already. It's
generally interpreted that the library is not allowed to keep a copy and that applies to
digital as well as to print. So you know if you're not keeping a copy, you're not keeping a
copy. The question of the temporary copies made along the process of digitizing | think
is more interesting from that perspective because if you are doing digital copies, you're
obviously going to have copies made along the way. But generally speaking | believe
the practice is we don't keep any of that.

DICK RUDICK: And so just clarify your answer, at least in your library you
actually destroy the transitory copies and --.

MIMI CALTER: Yes.

DICK RUDICK: You do this, okay.

KEITH ANN STIVERSON: There isn't any practical way to keep them. There
justisn't any way to do it. There isn't any way to add to your collection article by article
in a sensible way. And so often, interlibrary loan requests are made once, you know.
When | see here the possibility of three copies or five copies, it makes me laugh. | can't
remember a time in a 30-year career when the same thing has been asked for more
than once, really.

DICK RUDICK: Could | ask, do — is that just a general perception of law
library? You do not; you actually destroy the copies.

AUDIENCE: Yes.

MARY MINOW: There’s one exception in the public libraries that there is
some real oddball question, you do make a copy for a panic file. And that is something
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that not — not a commercially readily available item, but something that was really hard
to find.

DICK RUDICK: Yes.

WILLIAM MAHER:  William Mabher in the archival area. There is a difference
out of considerations. From a preservation standpoint, many times if we were making a
copy, let's say a digital copy — it's even true with analog photocopies and the original is
in very poor condition. It is our curatorial responsibility to make — capture that copy the
one time we handle, not have to handle it again. And we for certain categories of things
keep copies that have been made digitally that have been provided to somebody at a
remote location. So that preservation issue | can imagine it might get to complicated
gualifiers. But that preservation issue is an important factor when you're looking at — at
the idea that certain kinds of library and archival material have permanent value even
though they have — there’s no commercial realm in which they operate any more.

MARYBETH PETERS: Can | ask a Will a question?
DICK RUDICK: Yes, please.
MARYBETH PETERS: Can | ask you a question?

WILLIAM MAHER:  Yes.

MARYBETH PETERS: Of the material that archives generally have, is it
predominantly unpublished or is it mixed published/unpublished?

WILLIAM MAHER: It's a mixture. It's a mixture. It may be a technical bulletin
or an engineering guideline. It may be a script for a play that was produced once. Ah, it
may be correspondence. It may be — get into nasty materials we're not supposed to talk
about, but photographs and videotapes.

MARYBETH PETERS: So there’s not predominantly unpublished? It's --.

WILLIAM MAHER: Interms of sheer volume there is more unpublished than
published.

MARYBETH PETERS: Okay, but you --. Okay, but you have plenty of
them.

DICK RUDICK: Good. Yes.
KENNETH CREWS: Yeabh, if | can reflect on that. Almost what I'm hearing --.

LOLLY GASAWAY: You need to say your name first.
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KENNETH CREWS: Thank you, thank you. I'm Kenny Crews. And |
ride the subway. And Bill, you know almost — almost what you're describing is kind of
like here’s a request that we fulfill consistent with 108(d) or (e). And then by the way,
while we're at it as long as we're making a digital copy that is — we fully believe
consistent with (d) and (e), let's make a digital copy that's consistent with the
preservation purposes under (b) and (c) and put it away. Now, now the particular
random item that somebody may be requesting isn’t necessarily going to be lost,
deteriorating, damaged, stolen, etc. consistent with the preservation provisions. Butit's
sort of could have been. Maybe you know it's a close call — tweaking of language, etc.
But we're looking — you've described | think almost a pairing of those two provisions.
The keeper is under (b) and (c). The delivery copy is under (d) and (e), subject to
complying with everything. Now if this is a — even published report from your archives,
which our archives has a wealth of that kind material. But it's ephemeral material. It's
not on the market. It — but change the facts. If it were a technical journal article from a
major commercial publisher, there would be somebody in this room who'd be very, very
concerned to hear about this, this scenario. But if it were a technical report of passing
momentary publication sometime in the past, few people in this room would be
concerned. So as we think about these issues too, in the broader terms we maybe also
need to really think about some qualification about the nature of the work, rather than, “is
it crumbling.” Just how else could we describe that work that could permit the keeper

copy.

DICK RUDICK: In a moment I'd kind of like to open this discussion up to
rights holders, but first Lolly wanted to clarify something.

LOLLY GASAWAY: | guess the question that we were trying in the question 8,
the question about copies becoming the property of the user; would it make any
difference to libraries if that were eliminated? Would libraries still try to keep a copy
other than in the situations you’'ve mentioned if the statute were amended and that
restriction were not there other than in the preservation combination with archives.
They're shaking their heads no.

KEITH ANN STIVERSON: Absolutely. In self-preservation, | can't imagine.

DICK RUDICK: Janice.

JANICE PILCH: Could I clarify the question?

LOLLY GASAWAY: Sure.

JANICE PILCH: You said Lolly, would libraries still try to keep a copy? And
| think —

LOLLY GASAWAY: No, would they try to keep —
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JANICE PILCH: -- would they try.

LOLLY GASAWAY: -- a copy if that were eliminated —
JANICE PILCH: Would they try?

LOLLY GASAWAY: -- from the statute.

JANICE PILCH: Um, | imagine. | think that one of main reasons why
libraries don’t keep copies is that it's not allowed.

LOLLY GASAWAY: Okay.

JANICE PILCH: There are other considerations as well, but everyone is
well aware that it's not allowed.

LOLLY GASAWAY: Right.

JANICE PILCH: There could in the future be reasons to keep copies. Right
now | don’t see one, but one doesn’t know. In the future who knows what technology
might provide. It might become efficient to do that, but | — you know. If the law were
amended people might view it differently.

DICK RUDICK: Okay.

KEITH ANN STIVERSON:  And when you mention preservation, it's simply an
entirely different subject.

LOLLY GASAWAY: ltis, yeah.

DICK RUDICK: Yeah. All right, rights holders. Mark Seeley — Mark with a
“K”.

MARK SEELEY: Yes, thanks. Mark Seeley, STM Association. One of the
reasons | was interested in participating here is to bring in to this discussion a little bit
about the international dimensions.

MALE AUDIENCE: Can you speak up Mark?

MARK SEELEY: Yeah, I'm sorry. One of the reasons why | wanted to be
here is to bring in the international dimensions that the publishing community is facing. |
found it interesting the discussion that we don’t have to worry very much because if
digital interlibrary loan is permitted, the volume will stay the same. In fact one of the key
issues that we have been working on for a couple of years is a consortium of German
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university libraries. Who engaged in a sort of conflated interlibrary loan document
delivery service called Subito, which went from essentially zero copies being delivered
primarily in Europe, but also international — outside of Europe — to about 2 million in the
space of two years. Now ultimately we have negotiated with the Subito agreement — the
consortium. We have reached an agreement with respect to sort of maintaining the
distinction in our minds between interlibrary loan and document delivery. And our
colleagues at the German Publishers Association have just reached agreement with
German Library Association about a change in law, which would also recognize that kind
of distinction that we think is important. So | just want to say that in fact we've seen
significant evidence that if there is a change in practice and possibly a change in law,
there could be a very significant impact.

DICK RUDICK: Uh — Mimi?

MIMI CALTER: Mimi Calter. Just to respond to that. | don’t disagree that
a change in practice would change volumes of requests for interlibrary loans, | just don’t
think it's the format issue that would be driving that. You know, certainly if you did a

greater promotion of interlibrary services, you could increase volume, but it's not issue of
whether are getting paper copies or electronic copies that | think is driving it.

MARK SEELEY: But — and yet everyone around this table talked about the
fact that there was a lot of digital demand from users, so what does that imply?

DICK RUDICK: Okay, yes. Denise.

DENISE TROLL COVEY: To answer his question | think that what it implies is
that their preference is digital.

MARK SEELEY: Yes.

DENISE TROLL COVEY: It doesn’'t mean that they don’t want it, if it's not
digital. But their preference is to get it digitally if it's allowed.

DICK RUDICK: Paul Aiken.

PAUL AIKEN: I'm Paul Aiken. Um, sure but one of the reasons the preference
may be digital is the immediacy. Is that you can get it in an instant and that could very
well substitute for a closer in library purchasing a copy of whatever the — whatever the
documentis. And | think it's the immediacy that'’s really driving the demand, not the
particular format.

DICK RUDICK: Roy — you had your hand up?

ROY KAUFMAN: Yeah, I'm struggling to try not to talk about a Topic A,
Group 3, but it is sort of hard in this context because we’re talking digital delivery. And
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we've spoken about how library practices have changed since '76. We haven't
discussed about how publishing practices have changed. We moved from paper based
(inaudible) and from a subscription model to an article model and we’ll get to that more
in Group 3. But when we start talking about digital delivery and I'm not per se opposed
to digital delivery, we need to address the fact that these documents are all available
digitally from the publishers in real time. As long as it takes to set up your credit card
account once and then instantly, whether you are a user from anywhere in the world or a
library that might actually get it faster and cheaper because you've already licensed the
right to it. And once you start talking about digital delivery, you're getting closer and
closer to our primary rights and closer and closer to the Berne three-step test. We're
going to get there anyway even in non-digital delivery when we get to that topic. But
you're moving, moving closer to what we do for a living. And let’s face it, I've heard this
over and over again. It's not (e), it's (d). It's articles. It might not just be STM and
academic journal articles, but it is primarily them. They are online or available by
license, by the (inaudible), through publishers through their licenses. You're just getting
too close to that.

DICK RUDICK: Dwayne and —
DWAYNE BUTTLER: | guess one —
DICK RUDICK: -- then Kenny.

DWAYNE BUTTLER: -- of the things explicit in that statement was the credit
card. | know lots of people that don’t have credit cards. And | know lots people that rely
on libraries that don’t have the financial means to buy into the pay for view model. So |
think that's important too. To recognize that not always are we going to be able to buy
those materials because all of us don’t have those resources.

ROY KAUFMAN: So why does it come from us? Why does the fact that you
can't afford to buy it mean that the publishers have to give it away for free? I'm sorry,
I'm just --.

DWAYNE BUTTLER: It does mean you have to give them away for free, but it
doesn’t come from you. It comes from the academic world often. And it doesn’t mean
that you have to give it away, but | think that one of the things that is implicit in federal
information policy is we need some freedom or we need some space to deal with those
kinds of inequitable situations in the sharing of information.

DICK RUDICK: I'd like to let this go on, but | think Kenny had his hand up
next.

KENNETH CREWS: I'm —reflecting on Roy’s comments. Right, | just might test
your sense of humor this morning. Um --.
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DICK RUDICK: | had a lot of --.
ROY KAUFMAN: | expect nothing less, Kenny.
DICK RUDICK: I've had a lot of experience with that.

KENNETH CREWS: Thank you. Thank you. You know really instead of you
saying, gosh it sounds more like libraries are becoming publishers, | — what you describe
it sounds like the publishing industry is becoming more like a library. And, and how
should we react to that? | don’t know. But in general, it's one of those (inaudible) right
kind of moments because we’ve got aspects of delivery where there will always be
issues of affordability, accessibility, etc., etc., etc. that we have to make sure is
adequately covered. And another part of me says to you Roy and to you colleagues,
and that is if you can coordinate on your own or with Amazon or any other intermediary
and provide at some reasonable price, whatever that means, deal with that in another
conversation, download copies of individual articles, more power to you. | think that's
just great, you know, and this has been a subject for a lot of years. And I'd love to see
you do that. And | would love to refer people to that source. But it can’t eliminate the
need to provide ILL services for other needs, other purposes, etc. It's a movement of
the line. Not all the way over one way or the other, but a movement of the line perhaps
to some other place in the middle.

DICK RUDICK: | want to refocus the discussion just a little bit because |
think as we get later into the day, we’ll get back to some of this. We're really trying to
understand here something very specific, very narrow, maybe boring. | don’t know,
probably not. Just some — whether it's going on now or not. If we recognize it, if we
make it explicit, are there unintended consequences? What would change? And that's
really what this set of questions is designed to get at. Not at the broader, more
philosophical and broad economic issues that we've just been discussing. We want to
know if we just say okay, you don’t, regardless of what people actually do if we just say
you don’t have to — you can actually send the copy to Italy under whatever conditions
apply. Clarify the law. Will anything change? And if so, how will it change?

STEVEN METALITZ: Steve Metalitz representing the Entertainment Software
Association. | wanted to pursue that question of what might change and ask this
guestion. I've heard several observations about whether the volume of material that was
digitally delivered wouldn’t change or whether it would, but I'm asking about the
character of the material particularly under subsection (e). | understand or | perceive
there is disagreement about how much digital copying can be allowed in this context
under current law. But taking my lead from our co-chair in the introduction, on the
assumption that there certainly are difficulties or uncertainties about what digital copying
can be made now under (d), I'm asking about works that exist only digitally, and
particularly computer programs. To what extent, if there were explicit authorization for
digital copying to take place in the context of (e), is that likely to change the mix of what
is delivered, even if it doesn’t change the volume? Would you have more materials that
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exist only digitally — and an example would be computer programs, but there are other
examples that fall within the category of works that are now covered by (d) and (e). And
we’re not getting into this afternoon’s topic yet. Would there be more delivery through
interlibrary loan of computer programs or do people think that that is not? | am
interested in the reaction of librarians to that is whether they think that really is not
something that would be a likely subject of digital delivery or of interlibrary loan under
(e)?

DICK RUDICK: Steve’s comment really makes me suggest that — we
talked a lot about journals, maybe — I'll bet we’ll keep on talking about it too. But at least
for the moment we need to remind ourselves that while people in the journal publishing
business have been thinking about 108 for a long time, authors, other kinds of
publishers, non-text material, we are all waking up to the fact that — and librarians too,
we are all waking up to the fact that 108 applies — may have been designed for journal
publishers, but it can apply and probably should apply to other things. So let's — | would
like to take Steve’s comment as an invitation to really talk about things other than
journals in this context. And yes — Allan?

ALLAN ADLER: Allan Adler. Actually I'm not a rights holder. | just play one
in —

DICK RUDICK: You hang around a lot.

ALLAN ADLER: -- the association business. Yeah, | mean this is going to

have to come up sometime during this discussion, so it may as well as come up now |
guess at the beginning. But many of you are familiar with the controversy surrounding
the Google library project which involves the wholesale reproduction of works that are
currently in analog form into digital versions for participating libraries who have partnered
with Google. And although at the moment the question of exactly what those libraries
can do with the digital collection that would be created for them as a side by side with
their existing analog collection by Google and the contractual arrangements that exist.
One has to ask, what would happen to that material if indeed 108 were to be revised and
expanded in some of the ways that are being contemplated under this? Most of what
you've heard so far, as Dick has pointed out has talked about subsection (d) with respect
to the question of dealing with articles from collections or small discreet portions of
works. But if you consider what section (e) allows with respect to the copying of entire
works, one would have to ask why libraries would contract with an entity or pursue any
means of having their collections digitized in their entirety, if they didn’t ultimately intend
to serve the patrons for whom those collections exist with respect to the fullest measure
of being able to utilize that material?

One issue that we haven’t discussed here, which is a significant issue because it
simply didn’t exist in 1976 as a capability when Congress acted, is the fact when
material is in digital format, it is possible to provide access to it through a display rather
than providing people with copies that become their property. | wasn't in this role in
1976, but | suspect that my predecessors, whoever they were, probably were in some
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way responsible for this — what appears to have been a grand compromise. Saying that
the copies become the property of the user in order that there is no mistake that they
don’t become part of the collection of the library. Well that's a hell of a (inaudible) to
compromise from the perspective of rights holders if you translate that into the digital
environment today. And | think that's the reason why when we hear reassurances
sometimes from the library community — | was struck by a statement in one of the library
submissions that simply said the shift to a digital environment has not changed our
mission. | think we all have encountered in our lives, professional or otherwise,
situations where the way you go about a task or fulfilling a mission actually can
transform the task or the mission itself. And | would suggest to you here that when we
talk about fulfilling patrons needs, expectations and requests through the fullest possible
use of digital technology, we are in fact transforming the mission of libraries. And
Kenny, | would punt it back the other way and say no, | think that Roy was more correct
that, in fact, under this type of discussion the greater concern is that libraries are
becoming more like publishers than publishers becoming more like libraries.

KENNETH CREWS: I'm glad you brought up Google. They’re going to put us
out of business anyway.

DICK RUDICK: Well, I'm not sure we'd want to do that.

STEVEN METALITZ: | don't think publishers — | don't think publishers could
handle your hours.

DICK RUDICK: Ah, Janice and then | think — | have a sense we could
usefully move on. Maybe allow some time — more time for some of the other topics. But
let’s take two — then Janice and then Keith.

JANICE PILCH: On the matter of the way we do things and also getting
back to the matter of the immediacy and the instant nature of digital delivery and the
possible skyrocketing demand if materials become available through digital delivery, |
think it is important for people to understand that libraries that may even now send digital
copies, do so in a very slow way. Material is digitized. It is scanned manually. Itis sent
in some form digitally. But someone has to go through the pages and scan the
document. Then that copy is destroyed at the library. The user gets the copy. It
becomes the property of the user. There is nothing quick or instantaneous about that. |
get the feeling that some people think it's at the press of a button that these digital
copies are being sent. They are very slowly scanned and very slowly taken care of at
the library.

Secondly in terms of skyrocketing demand, | think it's important to understand
that libraries don’t have unlimited staff people to fulfill a kind of demand that would
skyrocket from — | don’t know — 10,000 to a million or what the figures we’re giving. If
demand increases to that extent, libraries won't be able to provide interlibrary loan in the
way that they are now. They simply can’t and won't be able to. It's never going to be
that fast and there are never going to be enough staff members to supply that kind of

19



TRANSCRIPTION
SECTION 108 STUDY GROUP PUBLIC ROUNDTABLE
JANUARY 31, 2007, DePAUL UNIVERSITY SCHOOL OF LAW, CHICAGO, ILLINOIS

Topic A: Amendments to Current Subsections (d), (e), and (g)(2) Regarding Copies
for Users, Including Interlibrary Loan

demand from patrons. And thirdly we mustn’t forget, getting back to articles, the CONTU
Guidelines. We're not competing with free because at five we stop sending the
interlibrary loan copies without getting — paying royalties. There are roadblocks.

DICK RUDICK: Okay, I'm going to impose a minute rule. Keith, one
minute and then Roy, one minute.

KEITH KUPFERSCHMID:  Keith Kupferschmid with SIIA. We've talked a little
bit or a lot about how the library practices have changed or may change in the future.
And certainly how publishing practices have changed or may change in the future. But
one thing we haven't talked about and I'll throw the fly in the ointment here, is how the
law has changed during that period time as well. And | have to bring up state sovereign
immunity here and the fact that during that period of time now, state entities cannot be
held liable for their actions. The best that a copyright owner could get would be an
injunction. And it's an extremely unfair situation that exists today. We’'ve tried to rectify
that situation with no success, really. And that is a discussion I think that needs to take
place in the context of deciding whether and how 108 will be amended. Because it’s just
frankly not fair to include state entities within that mix given the large exception from the
law they have right now.

DICK RUDICK: Okay.

KEITH KUPFERSCHMID:  With regard to — just quickly on this property of the
user issue. | don’t know why this was put in the way it was back 30 years ago and they
didn’t just use the words “the library shall not retain a copy” but it certainly sounds to me
that the libraries understand that that's what the requirement is. And we would certainly
endorse a change from the “property of the user” requirement to one that is more clear
and makes clear that the library not retain a copy. And that also gives greater — might
give greater control with the users to prevent them from misusing the copies. Especially
if we're talking about digital copies, which are very easily transmitted to other people and
very easily copied. And | know we’ll talk about the technological solutions later.

DICK RUDICK: Okay, thank you. Roy?

ROY KAUFMAN: I'll make it quick. | want to respond to one thing Janice has
said and one thing that Keith said. With respect to skyrocketing demands and staffing,
certainly and probably most libraries engaging in ILL do it in the correct, sporadic way.
But there are libraries, ARL libraries, who have set up in violation of CONTU, because
CONTU says this doesn’t apply to them, centralized document delivery platforms, which
they call ILL. And they charge $15.00 to send the copy. And it is set up like a business.
These exist now. And they can certainly increase the staffing as the demand increases
because they're making money on it. And competing unfairly with those who are
charging copyright fees, so it’s a lot cheaper.

Something Keith said, sovereign immunity just — | of course agree with him.
Sovereign immunity always seems like this big issue and too big for this. But 108 is an
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affirmative defense. If you assert the affirmative defense, it would be very easy to write
into law then an assertion of 108 to take an affirmative defense constitutes a waiver — a
limited waiver of sovereign immunity for those issues, which are raised in that defense.
In that way if you want to rely on 108, you've got to give something up. If you don’t want
to rely on 108, that's sovereign immunity.

DICK RUDICK: We’'re out of time so — but this doesn’t apply to Mary. Well,
Mary left actually. Do either of you have any clarifying questions or should we move on?
Okay.

LOLLY GASAWAY: Okay now we're moving on to the second group of
guestions this morning. And we will be taking a break at 10:30, so kind of in the middle
of this. The questions that we are to address now continue along the same lines. But
our first question is: Should we replace the de facto single copy limit for users with
language that would allow libraries or archives to make a limited number of copies as is
reasonable to provide the user with a single copy? This is talking about those
intermediate copies. Should we write into the statute something that would talk about a
limited number of copies as are reasonably necessary to provide the user with a single
copy? And then, would that apply to both interlibrary loan and to direct copies for users
that the library makes?

The second question, and again we can mix these if it works out, is: If digital
copying and distribution is allowed in copies for users, what kind, if any, restrictions —
new restrictions — should be placed on this? For example, user agreements, access
controls, copy controls, persistent identifiers, would any of that make sense from both
the library standpoint and the publisher/producer standpoint?

The next question we'll talk about, and maybe this one really is separate. Maybe
those two go together and then these next two go together. If digital copying and
distribution is allowed for copies for users, should users be restricted to the library or
archives’ defined user community? How should we talk about what is a defined user
community?

And then the last question again: If digital copying and distribution is allowed for
copies for users, should we amend section 108 to clarify that interlibrary loan
transactions are library to library transactions? As opposed to delivering electronic
copies from a lending library directly to an end user, or does it make any difference as
long as that transaction is counted in the CONTU suggestion of five by a borrowing
library? Does it make any difference that that roadblock exists?

So — so okay, do you want to start with the first question then? | wanted you to
see what all was coming.

DICK RUDICK: | think Tracey is first.

LOLLY GASAWAY: And then Tracey is first and then Marc. Well wait, Tracey
was first, sorry. Tracey --.

TRACEY ARMSTRONG: Well --.
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LOLLY GASAWAY: Introduce yourself remember.

TRACEY ARMSTRONG: Yes, I'm Tracey Armstrong from Copyright
Clearance Center. And I'm not a library and I’'m not a rights holder. So I'm an
intermediary. And | don’t know exactly when the right time to talk is, so | thought that
maybe I'd shoot for now.

DICK RUDICK: That's fine, whatever you feel like.

TRACEY ARMSTRONG: So Lolly, if it's okay, | have some comments that
maybe apply to this group of questions. So is that all right to just make this general
comment?

LOLLY GASAWAY: Yes.

TRACEY ARMSTRONG: Some of the things — Copyright Clearance Center is
a licensing agent, for anyone who doesn’t know. We’re a not-for-profit that was opened
in '78. And we license when libraries contact us and need to clear a royalty fee for an
interlibrary loan, particular interlibrary loan transaction, which many libraries do. We
clear those transactions. We also license academic — what we call academic fee-based
activity — which you could | guess call document delivery from a library. And that may be
controversial, | don’'t know. We call it academic fee-based activity. We also license
commercial document delivery, among a myriad of other things. This isn’t a commercial
for us. I'm just trying to level-set on what we do. And so that’s the foundation for a few
of my comments.
One thing hearing earlier — some of the earlier comments on scale. The potential for
there to be an increase in activity if digital delivery is allowed. I'm not so sure we're very
good at predicting increases in the market. And one of the things | would point out is
that in an ARL study — and I'm not an ARL expert, so | defer to ARL experts. Between
1996 and 2002 when ARL studied some activity in what they call ILL/document delivery,
and they have a very specific definition for that, that's the period where in particular
journal articles were in massive quantities being put online and accessed digitally
through site licenses and other things. There was an increase in interlibrary loan
activity. Now | don't think necessarily that you can say that's a one to one relationship
because those materials were made available digitally that there was an increase.

There are other significant factors that were taking place in parallel with that.
And one of those really significant factors | think is unmediated interlibrary loan or patron
initiated interlibrary loan. There are a lot of different terms for it. Where somebody can
go into a library and maybe go to a kiosk, or from a remote location place a request for a
borrow. And the other thing that happened during that time is that there was a lot of
technological advancement. Things like link resolvers and other types of technologies. |
think link resolvers are kind of yesterday’s news, but there are a lot of new wonderful
discovery tools, which are helping library patrons discover more of what they might want
to get access to. And librarians | think have, again not speaking as a librarian, but |
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think anyone could say easily a librarian’s job and mission is to get as much fulfillment
as they possibly can for their patron. At the same time deal with budget cuts and, you
know, no credit cards or whatever. And so they're trying to work with a limited amount of
resources. And unmediated interlibrary loan has helped in lowering the unit cost of
borrowing and increasing the fulfillment rate for patrons. | think generally, people would
agree with those facts.

At CCC we have seen interlibrary loan royalty fee clearance also increasing
throughout that time. And particularly | brought data from the last three years where
there is a big spike in activity in interlibrary loan. So that’s one thing | want to point out.
| think predicting trends are pretty difficult to do. So | wanted to point that out.

Another thing | wanted to point out is interlibrary loan the — there is a lot of —
there are a lot of educated people in this room. There are not a lot of educated people
at the interpretation end of the law. And there is a lot of confusion. And Copyright
Clearance Center is in this kind of usual role of sending people out and trying to increase
education about copyright and whatever. We’re not lawyers. We’re not out there
advising people. We can’t. Some people call us all the time: Is this fair use? Well, we're
not you. We’re not in the moment. You need to make the determination. Here are all of
the pieces of data that could go into helping you make that determination. So | want to
be clear about that. But what we do here in the field is — is a concern. And a couple of
things that | want to put out for this group and I'm sure people can speak up in much
more precise ways on these topics. A couple things — one, it is a fact that unmediated
interlibrary loan is increasing. It is a fact that — it is our experience that there are many
librarians out there that do not delineate or understand how to delineate between fee-
based services and interlibrary loan. I've had people come right up to me and say, “I
don’t make a profit so --. | run this service for no profit so | can use 108 and CONTU
and everything for my delivery activities.” One of the things | want to point out is, in
addition to academics --.

DICK RUDICK: It's running —

TRACEY ARMSTRONG: Okay.

DICK RUDICK: -- running a little long.

TRACEY ARMSTRONG: We license —

DICK RUDICK: Very —wind up quickly.

TRACEY ARMSTRONG: I'll wrap up right now.

LOLLY GASAWAY: Okay.

TRACEY ARMSTRONG: Yep. We license to corporations and what we're

finding is there is a meshing between corporate — a decline in commercial document
delivery and a strange, grayer and increasingly more gray area between where
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corporates are seeking their document fulfillment and academic libraries. And | think
that’s something to be considered here. That this — whatever is decided here doesn’t
just need to be clear for academic libraries. It needs to be really clear for corporate
libraries as well that put academic libraries sometimes in uncomfortable positions saying
things like, “We’'re doing this activity for government research, so the Fair Use Act” — as
they say. As they say it. The Fair Use Act applies. And this is stamped on these
document requests that go to academic libraries. For many of you, you would know how
to handle that. For many other people, they don’'t. And we get these questions all the
time. That's just some of the data | wanted to bring to the conversation.

DICK RUDICK: We’'ve got a queue.
LOLLY GASAWAY: We have a queue.
TRACEY ARMSTRONG: | rile people up, I'm sorry.

LOLLY GASAWAY: It's Mark, Keith Ann and then Nicholas. Anyone else in the
queue right now? | can’'t read your nametag.

JOHN OCHS: Yeah, John Ochs from the American Chemical Society.
LOLLY GASAWAY: Could you fix it so we can see it? Thank you.
DICK RUDICK: We’'re going to give people hats.

LOLLY GASAWAY: Janice, if you could put that stack of papers down. That
would help us. We can'’t see over it. Thank you — or at least the we, who are short here,
can'’t.

KEITH ANN STIVERSON: | just wanted to make one statement and that is
what Tracey’s describing is not really unmediated interlibrary loan. It's — its people going
directly to CCC and not using their libraries. Interlibrary loan is mediated and I’'m not
sure — I'm not criticizing what you say. But | think that by calling unmediated interlibrary
loan, you're really dealing directly with users as opposed to libraries. | mean interlibrary
loan is mediated and people come to us to ask if they can borrow something under the
library’s auspices. That's what interlibrary loan is. It is from library to library. It's not to
individuals as a rule.

DICK RUDICK: Tracey do you want to respond to that?
TRACEY ARMSTRONG: It's not my turn. It's — I'm reading the study from
ARL and it's talking about the increase in unmediated — and that’s one of the bases for

my comments.

KEITH ANN STIVERSON:  Okay.
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TRACEY ARMSTRONG: And also just fieldwork that we’re doing. And work
that we’re doing with some of the library groups.

KEITH ANN STIVERSON: Okay, because in law libraries in any event, quite
often our users don't realize we already own something and so we also mediate the
transaction because quite often they don’t even know we have something. And they're
asking for something from another library that we own.

TRACEY ARMSTRONG: I'm sure that'’s true.
LOLLY GASAWAY: Okay, now Mark.

MARK SEELEY: Okay back to single copy. One of the things that | think
we've heard a lot this morning is the prevalence of licenses and that is very true for the
STM journal community in which most content is now available online. | raise that
because most licenses that I'm aware of actually permit an enable some form of digitally
enhanced interlibrary loan. So that the interesting — often this is — for example, by
permitting or encouraging the use of digital technology to facilitate the exchange of the
document between the fulfilling library and the requesting library. I've got that wrong.
Now in a way the discussion about whether or not to make that a part of the law is an
interesting one. Most of those same licenses also have certain requirements in terms of
transparency, in terms of reporting, in terms of a defined user community to clarify for
example that it is faculty, students. You know, if you have the universities for example
and restrictions in terms of geography. Often | know — there are some that | am aware
of who do say that this activity should at least be restricted to the country in which the
library was — it doesn’t deal with the international aspect. And it does seem to me in the
area of sort of looking for compromises or perspectives where we would consider to go
forward on some of these issues that — those issues | think are strongly linked. That
greater transparency — great reporting, some clear definitions of user communities, |
think would give greater encouragement to the rights holder community that permitting
some type of intermediated system for this greater digital delivery as between libraries.
Provided that there are restrictions we think are quite important and what the actual end
user walks away with. This is something that features in a lot of the negotiations that
we've had in Germany. | mean frankly, we are a bit concerned about the digital copy
use being added to the broader community. | think we’re not as concerned about the
qguestion of digital copies going back and forth between libraries. So — that's my.

LOLLY GASAWAY: Nicholas.
NICHOLAS SINCAGLIA: Yeah, my name is Nicholas Sincaglia. I'm also an
independent. And several of Tracey’s comments | agree with. Trends are very difficult

to predict. I think libraries will be — their role will change significantly due to technology.
Being a technologist | can see the things that are going on right now. The Google book
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project was mentioned, which is extraordinarily powerful in its ability to get people
access to information.

One thing that I'm seeing as an independent, since | don’t — I'm not on either side
here, the discussion really is set up sort of like the copyright owners versus the libraries.
And | just don't — | don't really see the argument as that. What we have here is we have
two objectives. The public supports copyright owners. And continues to support them,
providing them the monopoly rights to their works for distribution and so forth. At the
same time the public supports its library systems. And funds them and it's quite — you
know it can be very costly. So where these two public objectives now have a — you
know, an area of conflict. And how that conflict is resolved is going — there’s going to be
compromise made — it needs to be made. And so where is that — where does that
compromise — how do we make that compromise?

The discussion I've heard so far, I've heard a couple of numbers. | want to — you
know, I'm trying to quantify well what are we talking about here. | hear 6% of the library
activity is through loans and copies. | hear that this is a — these copies are one time. No
copy is made more than once. So | guess what I'm trying to figure out here is, you
know, where — where is the --. Can we quantify the amount of harm, | guess, to the
copyright owners? And over time it is definitely going to change the role of the library
and the technology is going to change how information is accessed. Is there a way to
track that over time to — maybe it's very low today — but in the future, is there a way to
track that, to finally get to a point where this is a serious problem? We need to do
something to protect the copyright owners. So I'm in the middle. | just want to be able
to understand and quantify the issue here.

LOLLY GASAWAY: John.

JOHN OCHS: Jack Ochs for the American Chemical Society. | think for us as |
think it is today for most publishers, there is separation. It might be useful to clarify the
electronic delivery into two separate issues. One is the transmission of documents from
point to point or place to place. And the other is the actual delivery of the digital
document to the end user. | know for us, we really don’t have an issue with the
electronic transmission. The creation of electronic copy and the use of that of that
electronic, transmitting it from library to library for the purpose of electronic loan. And it's
been in our licensing agreements for the last seven or eight years. Where we start to
have an issue and | think where most other publishers start to have an issue, is when a
digital document is delivered to the end user. Because then we all start to get into the
“what then” scenario that | think everyone in the room is fairly relatively familiar with.
One of the issues of trying to deal with that in law — if anything over the last 10 years, |
think we have all witnessed that technology is moving faster than law. And here’s —
here’s — we're a case a point. | mean this study group is talking about, one of the issues
is should electronic transmissions — should documents be able to be transmitted
electronically. And here | think most of — several librarians are saying, well we’re already
doing it and we have licenses that already allow it that have been out there for seven or
eight years. And over the foreseeable future, technology is going to continue to move
very rapidly. And one of our concerns is that the market is probably a more nimble
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solution to try and reconcile compromises as opposed to trying to legislate the law,
which sounds good today and then 18 months and new technology evolves. And all the
protections and reasonable measures we think we've arrived at today, now don’t mean
anything anymore.

So we are very much in favor of libraries continuing to mediate interlibrary loan.
We think that's a good thing. We support that. We have a lot of confidence in the
libraries’ ability to do that. And | would second the statement that Mark made that issues
such as transparency reporting, defining user community, those things are helpful. They
serve to clarify what may and may not be done. And they give us, and | suspect
publishers, a greater sense of confidence and security that interlibrary loan will be used
as it was intended to be used.

LOLLY GASAWAY: Paul.

PAUL AIKEN: Are we on just question 1 of Group 2 at this point.

LOLLY GASAWAY: You can do that. It sort of mixed together —

PAUL AIKEN: Oh, okay.

LOLLY GASAWAY: -- between one and two for this group of questions.
DICK RUDICK: It's the Wild West.

LOLLY GASAWAY: It's the Wild West.

PAUL AIKEN: All right, okay.

LOLLY GASAWAY: We try to keep them separated.

DICK RUDICK: The wild Midwest.

PAUL AIKEN: Okay first, well with respect to the first question, | see “a limited number of
copies” in quotes. And there i